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VIA ELECTRONIC MAIL  

REVISED APRIL 5, 2011 CONSISTENT WITH ORAL TESTIMONY AT APRIL 4, 2011 

PC MEETING 

 
April 5, 2011 

 
 
Chair John Ingle and Members of the  
Multnomah County Planning Commission 
Multnomah County Building, Room 100 
501 SE Hawthorne Blvd 
Portland Oregon 
 

Re: Agenda Item 6- Continued Hearing:  Amendments to the EFU Zone 

Regarding Consistency with the Religious Land Use Institutionalized 

Persons Act (RLUIPA), PC-2011-1395 and Implementation of HB 3099 

(2007), PC 10-006 

 

Dear Chair Ingle and Members of the Planning Commission: 
 
I represent Open Door Baptist Church (hereinafter “Church”).  At your March 7, 

2011 meeting, the Commission heard from a representative of the Church.   The 
representative, RJ Turner, asked for a continuance so that our law office would have 
sufficient time to review the County’s proposed ordinance changes and make 
suggestions.  As Mr. Turner testified, Open Door Baptist Church includes a church and 
school facilities.  Therefore, the county’s proposed changes to school and church 
expansions apply to both of its uses.   

 
To that end, we have reviewed the proposed ordinance changes and make 

recommendations in this letter to the Commission.   
 
Introduction: 
 

The Church’s primary concern is that Multnomah County (hereinafter “County”)  
is taking away its nonconforming Church use expansion rights which are guaranteed 
under ORS 215.130(5) and (9).  The County’s position appears to be that the LCDC rule 
amendments in OAR 660-33-130(2)(c) require the County not to allow “expansions” or 
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alterations for existing non-conforming use churches  within three miles of the urban 
growth boundary (UGB).1   

 
The Land Conservation and Development Commission (LCDC) passed the 

following provision at its June 7, 2010 meeting: 
 

“Existing facilities wholly within a farm use zone may be maintained, 
enhanced or expanded on the same tract, subject to other requirements of 
law, but enclosed existing structures within a farm use zone within three 
miles of an urban growth boundary may not be expanded beyond the 
requirements of this rule.”  OAR 660-033-130(2)(c). 

 
The staff report interprets “existing facilities” to mean all existing uses, whether 

outright permitted or nonconforming use facilities and takes the position that they cannot 
be expanded within the three mile area.  It is important to note that churches are a 
nonfarm use that are permitted outright on low value farmland pursuant to ORS 
215.213(1)(a) and 215.283(1)(a) and until LCDC enacted its administrative rule in 1997 
that prohibited churches on high value farmland, were an outright permitted use on high 
value farmland.  See Table 1 under OAR 660-033-120.   Therefore, there are both 
permitted and nonconforming churches that can be found within three miles of a UGB 
and subject to the amended administrative rule under staff’s interpretation.  
 

In 2003, DLCD enacted its “three mile rule” which prohibited new churches 
within three miles of an UGB.  1000 Friends v. Clackamas County, 46 Or LUBA 375, 
2004 WL 2554312 (Or LUBA).  There are many existing churches that are outright 
permitted and these are the “existing facilities” amended OAR 660-33-130(2) refer to, 
not nonconforming uses.  Staff has taken the position that an existing nonconforming use 
within three miles of a UGB can continue, but any additional new use would not be 
allowed on high value farmland.  PC Minutes, p. 4, March 7, 2011.  

 
In Clackamas County, the county has concluded differently in updated its 

exclusive farm use zone to comply with the DLCD amended administrative rule.  
Clackamas County understands OAR 660-33-0130(2)(c) to prohibit new churches to be 
sited within 3 miles of an Urban Growth Boundary.  See Attached ZDO 401.05(A).  
Clackamas County then provide that all other legally established preexisting uses and 
structures not specifically permitted in Section 401 shall be nonconforming uses subject 
to Section 1206.  ZDO 401.08(F).  Clackamas County also understands that pre-existing 
uses on High Value Farmland may be “maintained, enhanced or expanded” on the same 
tract subject to Section 1206 [nonconforming use review].  The county amended its 

                                                 
1 The administrative rule is directly applicable to county decisions (however it is interpreted) under ORS 
197.646(3) until the county’s proposed changes are acknowledged.  DLCD v. Clackamas County, 33 OR 
LUBA 675, 678 (1997).  
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Chapter 401 provisions on November 4, 2010.  Presumably, the ZDO amendments have 
been acknowledged by DLCD as correctly implementing the OAR 660-33-120 and 130 
amended rules and allow nonconforming use churches to expand within three miles of the 
UGB if the nonconforming use criteria for an alteration are met.   See Attachment for 
Complete ZDO EFU Updated Regulations.  
 
Non-Conforming Use Alterations Are A Statutory Right 

The problem with staff’s interpretation is that it reads away statutory rights in 
ORS  215.130(5) and (9).  Those nonconforming use statutory rights were granted by the 
legislature and cannot be taken away by an administrative rule.  See e.g. Ackerley 

Communications v. Multnomah County, Multnomah Cty Cir Ct No A8307-04375.  In 
Ackerley, the County enacted an ordinance which amortized (disallowed) billboards over 
time.  The ordinance was struck down by the court because it conflicted with the statute 
allowing continuance of nonconforming uses in ORS 215.130(5).   
 

The Oregon Supreme Court has determined that LCDC is given broad powers to 
provide special protection to high value farmland, but LCDC cannot prohibit a use that is 
statutorily allowed in another statute unrelated to the protection of high value farmland.  
Lane County v. LCDC, 325 Or 569, 942 P2d 278 (1997).  In Lane County,  the narrow 
issue was whether LCDC could enact rules that required $80,000 income production on 
high value farmland in Lane and Washington Counties, the marginal lands counties.  The 
Court concluded that under ORS Chapter 197, in the absence of any contrary intent, 
LCDC has the authority under ORS chapter 197 to provide special protection to high 
value farmland.  Lane County at 581.  We believe the nonconforming use statute at ORS 
215.130 is contrary legislative intent that nonconforming uses are protected and those 
rights cannot be limited by the county implementing LCDC’s administrative rule to 
prohibit alterations within three miles of the UGB.  
 
Nonconforming School Use:  
 
 In the case of expansion of nonconforming schools within three miles of an UGB, 
the legislature has emphatically shown an intent to allow those nonconforming uses to 
expand.  ORS 215.135 was enacted in the 2009 legislature2 and provides: 
 
 “Expansion of nonconforming school use in exclusive farm use zone.  (1) In 
addition to and not in lieu of the authority in ORS 215.130 to continue, alter, restore or 
replace a use that has been disallowed by the enactment or amendment of a zoning 
ordinance or regulation, a use formerly allowed pursuant to ORS 215.213(1)(a) or 
215.283(1)(a), as in effect before January 1, 2010, may be expanded subject to: 

(a) The requirements of subsection (2) of this section and 
(b) Conditional approval of the county in the manner provided in ORS 215.296. 

                                                 
2 HB 3099.  
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(2) A nonconforming use described in subsection (1) of this section may be 
expanded under this section if: 
 (a) The use was established on or before January 1, 2009; and 
 (b) The expansion occurs on: 

(A) The tax lot on which the use was established on or before January 1, 
2009; or 

 (B) A tax lot that is contiguous to the tax lot described in subparagraph 
(A) of this paragraph and that was owned by the applicant on January 1, 2009. 
 
Thus, at least for nonconforming schools, it is clear there is a legislative intent not 

to take away nonconforming use expansion rights.  The LCDC three mile rule was passed 
before HB 3099 in 2003.  See former OAR 660-33-0120, Table 1.  Therefore, it is 
assumed the legislature knew the three mile rule was in place and did not exclude 
nonconforming schools within three miles of an UGB from expanding.   

 
 The county has proposed amending its code to prohibit nonconforming schools to 
expand beyond the 100-person capacity within three miles of the UGB.   See e.g. draft 

MCC 33.2630(V)(1).  School expansions outside the three-miles would be reviewed as a 
Community Service Use (hereinafter “CSU”), subject to review for ORS 215.296 
(farm/forest conflicts analysis).  The CSU review requires compliance with the applicable 
policies of the Comprehensive Plan as well as Design Review Approval.   
 

If the County were to allow nonconforming use schools within three miles of the 
UGB to expand, it should not be reviewed under the CSU process.  The CSU review 
requires a public hearing, additional design review approvals and stricter criteria than the 
nonconforming use review because, rather than measure the difference between the 
existing nonconforming use and the alteration, it requires a showing that the alteration is 
consistent with the character of the area, will not adversely impact natural resources, will 
not require public services other than those existing or programmed for the area.  Because 
there are no public services outside the UGB programmed for the area, the alteration 
request would likely fail.  There is no reason for the County to impose the additional 
review process of the Community Service use criteria and it is an undue burden.   With 
the addition of ORS 215.296 (farm/forest impacts analysis) required by the LCDC rule 
amendments, the County will be consistent with state law. 
 
 Open Door Baptist Church is therefore recommending that the Commission not 
adopt the language in Part IV(J) 33.26.40(C) and allow nonconforming schools existing 
as of January 1, 2009 (pursuant to HB 3099) to apply for an alteration under MCC 
33.7214 as Clackamas County has done in its updated EFU code section. 
 
/// /// /// 
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Nonconforming Church Use 
 
 The staff report takes the position that LCDC rule amendments in OAR 660-33-
0130(2)(c) do not allow the Church to expand as a nonconforming use beyond the 100 
person design capacity rule.   
 
 We believe staff is incorrect on several of its interpretations.  First as explained 
above, an existing (outright permitted) church is subject to (2)(C) and cannot expand if it 
is within the three mile area.  A nonconforming use is not an “existing” use and may 
expand within the three mile area, subject to the requirements in ORS 215.130(5) and (9).   
 
 The Oregon Court of Appeals has held that a nonconforming use and vested right 
are basically the same except for the fact a vested right needs to be finished and a 
nonconforming use is complete but is being maintained even though newer regulations do 
not permit the use.   Fountain Village v. Multnomah County, 176 Or App 213 (2001).  
Nonconforming use status is recognized because of the belief that it is excessively harsh 
if not unconstitutional to require property owners to give up an existing use, to their 
detriment, to satisfy the “greater good.”  Oregon State Bar Land Use, Vol. II, Section 19-
3.   
 
 Besides the constitutional problem with not allowing a nonconforming use the 
right to apply for an alteration pursuant to ORS 215.130(5) and (9), the county is 
incorrect on its interpretation that the capacity of existing structures  is added to a new 
structure within three miles of the UGB.   Staff Report, March 7, 2011, p. 9.  The 
administrative rule allows independent structures with a design capacity of less than 100 
people as long as they are ½ mile away from the other existing structures.  If the capacity 
of the existing structures were cumulative, then there would be no reason for the ½ mile 
rule.  In this case, the Church could develop a second church building if the capacity were 
less than 100 and situated ½ away from the current facility.  
 
 Also, the planning commission should consider defining the uses that are a church 
use and the uses that are a school use.  For instance is a day care for Church related uses a 
church use or a school (if it serves children age K-12)?  If it is determined to be a school,  
it may expand as a nonconforming use even under the county’s staff report interpretation. 
 
 The county’s proposed amendments to implement the LCDC rule amendments 
prohibit what the legislature in ORS 215.130(5) and (9) has permitted.  The county’s 
disallowance of any alterations of a nonconforming Church flatly contradicts what the 
nonconforming use statute permits.  The proposed ordinance amendments do not merely 
fill in legislative gaps and prohibit what ORS 215.130(5) and (9) allow.   Although 
LCDC has broad authority to protect high value farmland, it has no legislative authority 
to prohibit the alteration of a nonconforming use in the guise of protecting all farmland 
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within three miles of an UGB and the county cannot rely on LCDC’s delegated authority 
to prohibit nonconforming use alterations within three miles of the UGB.  
 
 For these reasons, the Commission should conclude that OAR 660-33-130(2)(c) 
does not require the county to prohibit alterations of nonconforming churches (and other 
facilities listed in Div 33).  First because the plain text of OAR 660-33-130(2)(c) applies 
to “existing (outright) permitted” uses and secondly, it is unconstitutional to take away a 
statutorily conferred right. 
 
 To clear up any uncertainties, the Planning Commission should provide a 
definition of “existing facilities” as that term is used in Part IV(J)(C) to exclude 
nonconforming uses existing on January 1, 2009.   
 
Conclusion: 
 
 Multnomah County should follow the lead of Clackamas County and allow pre-
existing churches on high value farmland within three miles of the UGB to expand if they 
meet the County’s nonconforming use standards and the requirements of ORS 215.296.    
 
 We plan on being at the continued hearing on April 4, 2011 if the planning 
commission has any comments or questions. 
 
     Sincerely, 
 
     COFIELD LAW OFFICE 
 
 
     _______________________ 
     Dorothy S. Cofield 
DSC:dsc 
Attachment:  As Stated 
cc: Client 
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VIA ELECTRONIC MAIL 

Attachments via separate electronic mail  

 
 
 

April 19, 2011 
 

 
Chair John Ingle and Members of the  
Multnomah County Planning Commission 
Multnomah County Building, Room 100 
501 SE Hawthorne Blvd 
Portland, Oregon  
c/o Charles.beasley@multco.us 
 
 

Re: For May 2, 2011 Continued Hearing:  Amendments to the EFU Zone 

Regarding Consistency with the Religious Land Use Institutionalized 

Persons Act (RLUIPA), PC-2011-1395 and Implementation of HB 3099 

(2007), PC 10-006 

 

Dear Chair Ingle and Members of the Planning Commission: 
 
I represent Open Door Baptist Church (hereinafter “Church”).  At your April 4, 

2011 meeting, the Commission continued the public hearing to address additional issues.   
 
This letter will address your issues and comments and hopefully provide answers 

and clarification.   This letter also adds a new discussion on possible RLUIPA violations 
by the amendments to OAR 660-33-130(2)(a-c).   

 
Open Door Baptist Church’s Non-Conforming Use Status 
 
The Church was initially approved as a Community Service Use on EFU land.  

See CS4-88-598.  The approval allowed a 40’ by 80’ church/school classroom, shown as 
Building A on the attached site plan; Parking Lot (area 1) containing asphalt, curbs, 
lighting and landscaping.  In 1981, the Church was approved for a 60’ x 125’ multi-
purpose building (shown as G-1) for use as a gymnasium, auditorium and Sunday school 
classrooms and a baseball field (area 8).  Additional land use approvals for design review 
are DR 6-98, DR 87-01-03, CS 4-88.  In 2004, the Church was approved for a design 
review permit to convert the existing gymnasium into classrooms, fellowship hall and 
warming kitchen with the addition of a new parking area.  See T2-04-060.   



COFIELD LAW OFFICE 

Dorothy S. Cofield, Attorney at Law 
 
9755 SW Barnes Road                                                                                                             Tel: 503.675.4320 
Suite 450                                                                                                                                  Fax: 503.595.4149 
Portland, Oregon 97225  Email: cofield@hevanet.com 
                                                                                                                                              Web: cofieldlawoffice.com 

 2 

 
 
 
In 2009, with the passage of HB 3099, the legislature made churches and schools 

a conditional use, rather than an outright permitted.  The Legislature also enacted ORS 
215.135 which made all existing schools on EFU as of January 1, 2009 a nonconforming 
use: 

“A use formerly allowed pursuant to ORS 215.213(1)(a) or 215.283(1)(a), as in 
effect before January 1, 2010, may be expanded subject to: 

******* 
(2) A nonconforming use described in subsection (1) of this section may be 

expanded under this section if:   
(a) The use was established on or before January 1, 2009***” 
 
The Church and its school have been in use since 1976 when it was first approved 

as a Community Service Use.  Therefore, the Church and school have historically been a 
permitted use, albeit under the conditional use Community Service process, and became 
nonconforming when the Legislature made churches and schools a conditional use under 
ORS 215.283(2) rather than an outright permitted use as it has historically been under 
ORS 215.283(1)(a).   When LCDC adopted its 3-mile 100 person structure rule 
amendments in June, 2010 it became even more non-conforming because no expansion 
or alterations are allowed.   

 
LCDC Amendments to OAR 660-33-0130(2)(a-c) – Text and Context Analysis 
 
In June, 2010, LCDC passed amendments to OAR 660-33-0120 (Table) and -

0130(2)(c) which no longer allow churches and schools to expand beyond a structure 
with a design capacity of 100 people.  As explained above, the rule and statute changes 
make the Church a nonconforming use. 

 
The LCDC amended rule at OAR 660-33-0130(2)(a-c) are a bit confusing as to 

whether they prohibit a nonconforming use from expanding under ORS 215.130(5) and 
(9).  In our previous letter to the planning commission dated April 2, 2011 and revised 
April 5, 2011, we posited that formerly outright permitted uses that became 
nonconforming due to changes in the EFU statutes under state law fell under the 3-mile 
no expansion rule while nonconforming uses that began prior to Senate Bill 100 were still 
protected by ORS 215.130(5) and (9).   

 
Upon further review of HB 3099, the transcript for the LCDC amendments to -

130(2)(a-c) and the RLUIPA working group notes, it is clear there is no distinction 
between using the term “existing facilities”, pre-existing facilities and non-conforming 
uses” as those three terms are used inter-changeably in the legislative history.  Therefore, 
the text and context of OAR 660-33-130(2)(c) which does not allow expansions of an 
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existing use (either historically nonconforming or made nonconforming through HB 3099 
as adopted in ORS 215.135) apply to Open Door Baptist.   However, as argued 
previously and again in this letter, the prohibition violates RLUIPA and the 
nonconforming use rights in ORS 215.130(5) and (9).  

 
Clackamas County Zoning Ordinance 
 
In talking to Clackamas County Counsel, the county has not implemented the 

changes to OAR 660-33-0130(2)(c) (capacity limit within three miles of the UGB).  The 
ZDO 401 changes are limited to implementing HB 3099.   

 
 Legislative History on HB 3099 
 
 In reviewing the audio tapes for HB 3099, it is unclear why the amendment 
allowing nonconforming use schools to expand as a nonconforming use (now ORS 
215.135) was added to the bill.  See Attached Senate Committee on Business and 

Transportation Agenda.  From the time the bill had its first reading (March 9, 2009) to 
the “Do Pass with Amendments” on May 6, 2009, Section 14 (now ORS 215.135) was 
added to the bill.  
 
 The bill was first dropped as LC 1779 and Senator Clem carried it.  Prior to LC 
1779, a working group met during the interim session to develop the changes to ORS 
215.213 and .283, moving many of the outright permitted nonfarm uses to make them 
conditional uses.  As of the date of this letter, the Church has not been able to find 
legislative history on whether the Legislature intended nonconforming uses within the 3-
mile area to be able to expand, as was the case when ORS 215.135 (Section 14) was 
passed.  See attached OAR 660-33-013(2) (November 2009) cf. amended OAR 660-33-
130(2)(a-c), March, 2011.  
 
 OAR 660-33-0130(2)(a-c) Amendment (LCDC June 7, 2010 John Day Meeting) 
 
 The Church is in the process of transcribing the LCDC meeting audio tapes for  
the 3-mile rule amendment, (disallowing nonconforming uses from expanding within 3 
miles of the UGB).  A partial transcript is attached.   The transcript shows that many 
members of the Commission were concerned about taking away nonconforming use 
rights.  See attached Transcription to follow, 42:35, 44.36, 50:13, ****59:12, 1:07:54, 
1:27:41. A full transcript will follow prior to the Planning Commission’s May 2, 2011 
meeting as a separate attachment.   
 
 RLUIPA Workgroup Meetings 
 
 Prior to LCDC’s passage of the changes to OAR 660-33-0120 (Table) and -0130 
to fix the problems articulated in Young v. Jackson County, a working group comprised 
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of a variety of interests (government, religious, non-profit, environmentalist, business, 
schools and parks) met to address the RLUIPA defects caused by singling out churches 
from not being allowed on high value farmland.  The notes from the working group, as 
obtained from Attorney Jim Bean (a participant) are attached.   
 
 The issue was raised in the work group that the equal terms portion of RLUIPA 
could arguably be fixed by adding other nonfarm uses that LUBA identified as getting 
preferential treatment (community centers, golf courses, schools, parks) to the prohibition 
of being sited on exclusive farm use soil.  However, the working group notes point out 
that there is still a “substantial burden” violation of RLUIPA (which LUBA did not reach 
in Young because it reversed the denial based on the equal terms provision).  
 
 Specifically, Jim Bean raised the issue in the work group writing that:   
 

“RLUIPA in Section 2 (2)(3)(B) clearly suggests the proposed approach to 
limiting the construction of a church within three miles of an Urban Growth 
Boundary may well be subject to attack as another violation of RLUIPA on 
different grounds than those used in ‘Young’.  If a limitation on religious 
assemblies …. or structures is found to be ‘unreasonable’ it is a violation of 
RLUIPA.  I am advised there are already cases [sic] indicating the proposed 
language imposing limitation on square feet or occupancy and the preemptive 
denial of expansion is vulnerable to a RLUIPA challenge under either the 
‘unreasonable limits’ or the ‘substantial burden’ provisions of RLUIPA.   

 
Rocky Mountain Christian Church v. Board of County Commissioners of Boulder 

County held that a county’s zoning regulations ‘unreasonably limited(ed) 
religious assemblies, institutions, or structures’ within the county in part because 
the county imposed conditions on churches that ‘reduced(d) either the number of 
people permitted or the number of square feet permitted in a facility’. 612 F. Supp 
2d 1163, 1176 (D.Colo 2009) (emphasis added)[.] 

 
The denial of the right to expand violates the ‘substantial burden’ provision where 
renovations are necessary for a church to fulfill its religious mission because 
‘(p)laces of worship, unlike other land users, will have religiously motivated 
reasons to alter the use of property, even in some instances when a prior permit 
specifies the permissible use.’  Castle Hills First Baptist Church v. City of Castle 

Hills, 2004 WL 546792, **9, 10 (W.D. Tex. March 17, 2004)(city’s refusal of 
church’s application to renovate religious school worked a substantial burden 
because it significantly limited ‘the number of children who can be educated and 
the quality of the educational programs offered.’)(emphasis added) accord 

Westchester Day Sch. V. Viii of Mamaroneck 417 F. Supp. 2d 4777, 548 (S.D.N.Y 
2006) aff’d, F. 3d 338 (2d Cir. 2007).”  See RLUIPA Work Group Notes, 

electronic mail dated January 19, 2010 James Bean to Michael Morrissey.   
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 Mr. Bean then asked the working group to delete the 3-mile prohibition on 
expansion of churches and schools.  Id.  The minutes from the LCDC meeting confirm 
the Commission staff only reviewed the new amendments to narrowly cure the Young 
problem of unequal treatment, not whether the new amendments would substantially 
burden a religion because it denies it the right to expand.  See LCDC Transcript, 25:34.   
 
 Besides the substantial burden provision, the new amendment also may violate the 
equal terms provision because is very similar to the facts in Rocky Mountain Christian 

Church case.  In that case, the county commissioners denied an existing church the right 
to expand, but allowed a similarly situated school to expand.  The 10th Circuit, on appeal 
and rehearing, recently affirmed the lower courts ruling that the treatment violated 
RLUIPA.  613 F.3d 1229, 1237.  The Appeals Court rejected the county’s rational basis 
defense because the court found the Free Exercise Clause of the First Amendment 
(codified into RLUIPA) requires that regulations which discriminate require a strict 
scrutiny review.  Id. at 1237.   
 
 The LCDC amendments allow public parks to expand within three miles of the 
UGB if they have a master plan.  A church is not given the option of developing a master 
plan and is prohibited outright from any expansion.  The so-called “compelling state 
interest” of allowing parks to expand on high value farmland would probably not survive 
the strict scrutiny test listening to the  attorney for LCDC explain that the “rational basis” 
for allowing a master planned park to expand within 3 miles is because “there are 
legitimate policy reasons like parks need to be located within 3 miles of the UGB.”  See 

Transcript, 17:47.  Specifically, the attorney for LCDC explained the State’s compelling 
interest in its preferential treatment of master planned parks as: 
 

“Yes, when they go through the master planning process for the parks, they would 
have either gone through the exceptions  process or gone through an equivalent 
type of a process essentially establishes  the same purpose as going through the 
goal 14 exception to locate there. They may not have gone through exactly that 
process but it’s a function process. So they are being treated differently because 
they are a different use that is location ally dependent that does serve a different 
purpose. The whole goal with these is that the regulation has to be facially? 
neutral. You cannot put a substantial burden on one group as opposed to another 
unless there is a compelling state reason to do so. Now with the state park 
situation there is a compelling reason and they have gone through that master 
planning process.  

 
Well, I was going to say, probably like for direction, go back to the court decision 
that focuses on equal protections portion of LUBA decisions, and in that equal 
protections Ginny is correct. It says that unless you have state-wide compelling 
reason why that you treat that place of assembly differently, and so that’s what 
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we’ve done here. We’ve treated it differently because there’s a state-wide policy 
… so I think it’s covered. On its face it appears though we’re treating parks 
differently again, and it’s not , but I think the court decision makes it very clear 
that you can go this way.  

 
I will just say that the law on these issues is very unsettled still. We do not have a 
9th Circuit controlling case from the federal courts at this point. We have looked 
carefully at recent cases coming from other circuits and from district courts in the 
9th circuit, so this could change as we get more court decisions, but we’ve worked 
very closely with counsel in crafting this over the last several months.” 

 
 As can be learned from the above quotes, the law on RLUIPA is unsettled; the 
LCDC staff was uncertain that its rule amendment would not violate RLUIPA and the so-
called “compelling interest” to allow master planned parks to expand within 3 miles, but 
not pre-existing Church and School campuses, would not survive a strict scrutiny review, 
and even lacks a rational basis.1  
 
 In the case of Open Door Baptist Church, there are also legitimate reasons to 
allow it to expand within 3 miles of the UGB because that is the only place it can expand 
– it is already a 35 year old established Church and School campus.  See Attached Site 

Plan with all the approved buildings and uses.  Similar to a master plan requirement, the 
Church, when it desires to expand,  would have to show it would generate no new 
adverse impacts (that could not be mitigated).   
 
 For these reasons, the new LCDC rule amendments the county seeks to 
implement into its code, not even allowing the Church to apply for an alteration under 
ORS 215.130(5) and (9) (and the county’s nonconforming use code provisions) violate 
the equal terms provision of RLUIPA because they treat the church differently than a 
similarly situated master planned public park.  
 
Conclusion 
  
 This letter just scratches the surface of the problems with the new LCDC rule 
amendments the county is seeking to implement into its code.  While the defects pointed 
out in this letter are “facial,” if and when the Church makes a land use application to 
expand under ORS 215.130(5) and (9), the Church reserves the right to bring these and 
other legal challenges to the 3 mile prohibition.     
 

                                                 
1 Other uses in Table 1 of OAR 660-33-120, such as wineries, farm stands and county fairgrounds are 
allowed to expand within 3 miles of the UGB where churches and schools cannot and thus potentially 
violate RLUIPA because even though classified as a “farm use,” these uses serve an urban population. See 
e.g. 1000 Friends of Oregon v. Clackamas County 46 Or LUBA 375 (2004).    
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 Representatives from the Church will be at the continued hearing on May 2, 2011 
if the planning commission has any comments or questions. 
 
     Sincerely, 
 
     COFIELD LAW OFFICE 
 

      
     _______________________ 
     Dorothy S. Cofield 
DSC:dsc 
Attachments:  Under Separate Cover - As Stated 
 
cc: Client 
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LCDC John Day Commission Meeting, June 7, 2010 

Item 7  

Transcribed by Katie Butterfield, Secretary for Open Door Baptist Church 

 

 

MM – Chairman Nottingham and commission members, I am Michael Morrissey, I am the rural policy 

analyst for the department. This agenda item is a rule making hearing to consider the adoption of 

amendments within division 33 the agricultural lands that relate to uses allowed on EFU lands within 3 

miles of an urban growth boundary. The reason that we’re here is to respond and address a LUBA 

opinion that arose out of Jackson County that had to do with an application by a church for expansion 

and LUBA  found that our rules with regard to what is allowed within 3 miles were not consistent with 

their LUBA rules, our LUBA being religious land use institutionalized persons act it is federal law, federal 

regulation. You appointed a rules advisory committee last fall that advisory committee was chaired by 

Greg MacPherson. The committee met four times and these proposed rules recommend the results of 

those meetings. We’re going to make a staff presentation that I think MacPherson will want to follow up 

with some comments. The Director Richard Whitman attended two of those meetings and we have 

some additional votes to add. So what we’re talking here is about the rules in 660-0330120 and 0130. I 

hope you’ve had a chance to review the material. The rule language itself is in 0130 that we’re 

proposing to revise and how that is applied is in the table in 0120 and we’ll go over that if you need to. 

As you may remember the current rules do not allow churches or schools within 3 miles and those are 

uses among many other uses but these uses are clustered within a group of other uses that are referred 

to as public or quasi-public parks. It’s a set of uses that are kind of clustered together with their 

particular purpose. I should say that there is, besides some obvious legal issues here, the policy issues 

that really are involved here are the applications of the goal and rules of agricultural lands vis a vis rule 

14 and where urban uses are allowed. And so the part of the nut of trying to come up with a solution 

here there was trying to find what the committee could define or apply as a rural use vis a vis an urban 

use within this 3-mile area. Because of the nature of the LUBA decision discussion focused around 

assemblies and structures, what kind of assemblies were allowed in structures. And again that’s part of 

why the ultimate recommendation does not apply to all uses that are in that table but only to certain 

uses that could involve assemblies and structures. I should say that the rules advisory committee did 

involve a number of parties and particularly especially at the end of our discussion parks but also schools 

were represented it is at one point it didn’t continue as a member of the religious community who also 

was an attorney who is involved in litigation and there were several parks representatives and 1000 

Friends and a member of our citizen advisory committee so we had a fairly wide group of people who 

were able to … 

 

4:42 

 

Do you remember the names? 

 

MM: Good question. I may have mentioned them in here. Amanda Rich was a member of a state-wide 

private organization of parks although they represented public parks as well as private parks providers. 

Ron Campbell from the state parks dept; Jim Bean who was the private attorney who has done work on 

behalf of a particular church branch, the Mormons; Dave Hunnicutt, Oregonians in Action. Jim Just some 

friends who’s our CICAI. Molly Eader from Crook County. 

 

Any local government people? 

 

farmers
Typewritten Text
------June 3, 2010

farmers
Typewritten Text
----
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MM -  Not as a representative on the committee. We had attendance by some local government people 

from time to time.  

 

A planner from Lynn County was one of those commissioners attended it at one point. 

 

MM – I think that’s about it. The discussion took a while to revolve around the uses, what type of uses, 

the size of structures, how far structures should be apart from one another, what would amount to a 

rural use, and eventually the discussion focused around enclosed structures,  and a lot of the discussion, 

I have to say, was how to involve parks uses many state parks, but not only state parks, in fact it turned 

out we found from some input from parks some mapping that just abutted or crossed either the UGB or 

the 3 mile boundary and so when we the committee were trying to discuss OK, structures and 

assemblies the parks had quite a big involvement so that the discussion focused around enclosed 

structures with a design capacity of not over 100 people , and I’ll get to that in a minute. As one basic 

concept of the solution here the other basic concept was the distance that structures should be from 

one another , and the point was, okay this would allow you to build a structure over here that holds no 

more than 100 but then what’s to stop you from having yet another structure and yet another structure 

and another structure. And so the second part of the solution in the rule that we’ll come to in a sec has 

to do with distance on a tract. And that suggested, recommended distance is half a mile. And again I 

think that point here no matter what we say about the moving parts of this rule, the ultimate goal was 

to find something that would satisfy a definition or an application of something that is a rural use within 

this 3 mile. And I should say that I assume most of you know that this 3 mile rule application has to do 

with protecting the UGB from certain types of growth that would either not be consistent with 

agricultural practices or would not be consistent with trying to protect land outside the UGB for 

eventual possible consideration for bringing into the UGB. 

 

8:23 

 

It’s very easy to get lost in the weeds on fiscal making and I think actually the rules advisory committee  

and myself very much included, we all got lost in the weeds at times on this, so I think it helps to keep in 

mind what the fundamental policy purposes are of this rule, and so I want to describe  those and I also 

want to note that it really wasn’t the task of this rule making to revisit some of those policy choices that 

were made by the commission quite some time ago. That there are two major policy purposes that are 

in play here. One is the long-standing state land use policy that urban uses should generally be located 

within urban growth boundaries. The second policy, major underlying policy is conservation, protection 

of agricultural lands for agricultural uses and to minimize conflicting  non-agricultural uses. So some 

time ago, this commission adopted a rule that requires certain types of uses that might normally be 

allowed on agricultural land to not be allowed within 3 miles of an urban growth boundary because 

those uses were deemed to be essentially urban or often urban in nature, and both to protect the farm 

uses and to make sure that uses that really should be located within an urban growth boundary weren’t 

taking advantage of lower land values immediately outside of a UGB and then serving an urban 

population. So that’s sort of the long-standing policy basis for this approach and state law. So the state 

has had a general rule substantially limiting what uses can occur within 3 miles of an urban growth 

boundary for some time.  The court case that motivated this role making identified that there are some 

uses that the state was continuing to allow within 3 miles of an urban growth boundary private parks, I 

think I might have that wrong. I can’t remember the detail which uses were being allowed and which 

weren’t, but basically the fact that the state was not flatly prohibiting everything within 3 miles involving 

a large assembly of people created problems under our LUBA, at least as implied in that case. So the 

purpose of this rule making wasn’t to revisit the 3 mile rule, it was to look at the existing rule and see 
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what needed to be done to tweak it basically to make sure that it was a prohibition of general 

applicability on urban-type uses within 3 miles of UGB . And so that really was the focus of the rules 

advisory committee . One thing that I think we’ve learned through that process is we’ve got at least one 

use which is neither fish nor fowl, and that’s parks. You’ve got in particular public parks that are 

involving or located in a particular place to take advantage of our resource that is at a particular 

location. They are both serving an urban population , but they’re also locationally dependent, and so 

parks are allowed under state law through a master planning process that involves at that local level or 

state level adopting comprehensive plan provisions or administrative rules to do planning for park 

facilities. So those are the one use really involving assembly of a large number of people in a structure 

that would continue to be allowed if they  go through the master plan in the process that’s set out 

elsewhere in state law. We think there are good policy reasons for doing that because of the nature of 

the parks’ uses that really distinguish them from the other types of uses that we’re looking at. Right now 

there’s simply too much ?. It’s very easy to get lost and the rules are extremely complicated, and it’s 

important to understand those two  general policy purposes toward this effort going into this point. 

 

13:41 

 

So, from 30,000 feet we’ve got the two policies and the two tweaks and people in the cluster? 

 

Yes, and also to include a number of uses that were not previously limited in terms of structures in the 

limitations, so those would include … I’ll let you go through that detail. 

 

MM - So, I didn’t want to get too far into the LUBA decision because they are not trained to do that and 

it would take too long, but I will say that when we get into the table of where we apply these uses, they 

are uses the LUBA did call out of where they said, “Hey, you allow this but you don’t allow churches or 

schools.” And they’ve called out parks, they’ve called out golf courses , they called out community 

centers, they’ve called out living history museums, and so all of those are going to now be subject to if 

you adopt these rules, and they previously weren’t , and most importantly, LUBA said those are 

assemblies for the purposes of our LUBA discussion. Let’s turn real quick, if you would, to if you have it 

in front of you,  I enclose the entire rule which is long, but I didn’t want to look as if we were hiding 

something if someone wanted to refer to the first other part of the rule, so the whole rule is attached. 

It’s 0330130, but the part that fits revision applies to is actually quite small. It’s section 2. So you see 

what we have just crossed out and that language applies to uses and the language that we’re adding in 

underline 2a and 2b talks about structures and assemblies, enclosed structure with design capacity of 

better than 100 people, or a group of structures with a total of a capacity of greater than 100 people 

shall be approved in connection within 3 miles of an UGB unless an exception is approved pursuant to, 

and then the next clause is important, or unless the structure is described within the master plan 

adopted  under revisions of. The exception language already had existed. That language is carried over 

even though it’s underlined here. So one can still apply for an exception under circumstances to get the 

use that you’re desiring to. The second subsection B here again relates to the distance between 

structures. It also defines on a tract. 

 

May I ask you a question? 

 

Sure.  

 

Getting back to if the structure is part of the master plan, doesn’t that put you back in violation of   the 

LUBA decision? 
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No, we don’t think so. Ginny may want to comment on this more. But again we don’t think it does 

because you’ve got a rule that generally prohibits structure serving, for policy purpose, structures 

serving an urban use.  With one exception for parks (a) it has to go through a master planning process, 

so it’s not allowed outright. There’s a significant process in showing it has to be gone through for parks, 

and (b) perhaps more importantly, there are legitimate policy reasons like parks need to be located 

within 3 miles of the UGB. They don’t have the locational alternative that the other uses that we’re 

looking at here do. If you’ve got a large-scale park on a river. You can’t have that same function … 

 

Does this only apply to parks? 

 

Yes 

 

17:47 

 

So 

 

Ginny, do you want to say anything more? 

 

Ginny:  Yes, when they go through the master planning process for the parks, they would have either 

gone through the exceptions  process or gone through an equivalent type of a process essentially 

establishes  the same purpose as going through the goal 14 exception to locate there. They may not 

have gone through exactly that process but it’s a function process. So they are being treated differently 

because they are a different use that is locationally dependent, that does serve a different purpose. The 

whole goal with these is that the regulation has to be facially? neutral. You cannot put a substantial 

burden on one group as opposed to another unless there is a compelling state reason to do so. Now 

with the state park situation there is a compelling reason and they have gone through that master 

planning process.  

 

Well, I was going to say, probably like for direction, go back to the court decision that focuses on equal 

protections portion of LUBA decisions, and in that equal protections Ginny is correct. It says that unless 

you have state-wide compelling reason why that you treat that place of assembly differently, and so 

that’s what we’ve done here. We’ve treated it differently because there’s a state-wide policy … so I think 

it’s covered. On its face it appears though we’re treating parks differently again, and it’s not , but I think 

the court decision makes it very clear that you can go this way.  

 

I will just say that the law on these issues is very unsettled still. We do not have a 9
th

 Circuit controlling 

case from the federal courts at this point. We have looked carefully at recent cases coming from other 

circuits and from district courts in the 9
th

 circuit, so this could change as we get more court decisions, 

but we’ve worked very closely with counsel in crafting this over the last several months.  

 

20:24 

 

So I’ll just add a couple more points and then maybe a Greg MacPherson would like to comment. So the 

rule language itself we just looked at. The application of that ruling language which is in this table which 

I hope you all have, and they go together. And if you don’t put them together it gets very confusing very 

fast. Because people worry, does this apply to barns? Does this apply to the farm? No, it does not. If you 

look at that table on the 3
rd

 page, down at the bottom, it says “parks, public or parks quasi-public.” 
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Notice there are certain codes in front of those uses, and where you see the #2, on the left, that starts 

with public/private schools, for example, has an R2. The 2 relates to this ruling which we’re just 

discussing here. So you’ll see that the 2 will remain, they’re not changed, for public/private schools and 

for churches, this rule language will be added to the usage there is an underlying 2 that includes private 

parks, public parks, community centers, golf courses, living history museums, firearms training and 

armed forces reserves centers. Now, we’ve just talked about parks so you might wonder why is the 2 

here. Well, it’s because when you go into the rural, you’ll see that a park is not master planned, and will 

be subject to these limitations. The rule will say if it is master planned structure then it will be okay. So 

that’s how these two things work together . Then last I’d like to point out something that was just 

handed out, which gets to a little bit about why 100 is the structure size. So the committee was 

discussing what would be something that would appear to be a rural size and that rural talk about the 

LUBA decision about community centers and that gave us an option to go look at community centers. I 

did do an admittedly  unscientific survey of a number of them. You’ll see here the occupancy I actually 

called people and asked them to go look at or give me some evidence that this building says, “Can’t hold 

more than x-size” and so you’ll see the size is here, often these are grain halls?  but not only, but they 

were in active use as community centers and so you can see that the hundred is at probably the lower 

end of this list of sites that I was able to check. So that’s kind of where we are.  

 

Greg, you want to add anything? 

 

GM: Yea, I think this was a successful process of outreach to various stateholders. We had quite diverse 

representation. It took several meetings to sort out   a direction to go with it, but we got to something 

that could reasonably be called a concensus product subject to this caveat: the advocate for religious 

organizations who was on our group continues to believe that the land use planning in various ways 

violates a different provision of our LUBA by imposing a substantial burden on religious practices. We 

chose as a work group to not take that issue on because it was one that was not decided on in the Young 

Case in Jackson County. Instead we focused on the question of equal or unequal treatment and came up 

with this configuration. We did consider several considerations that were on the table. One would be to 

look at uses broadly whether they’re in a structure  or not, and decided that would be too restrictive of 

the things that might normally be held in parks, religious gatherings in open fields, whatever. And we 

also considered, at one point, covered structures rather than enclosed so that, but that created issues , 

under sort of family reunion picnics, like shelters, that sort of thing. So we finally settled on enclosed 

structures figuring that things that are done in the open air may have an impact that run counter to the 

broader policies that Richard described earlier but that they wouldn’t have such an enduring impact as 

an enclosed structure would. So that’s why this configuration of enclosed structures and the distance 

between them was decided on simply as a protective measure so you don’t have people trying to end 

run the rule by configuring their several satellite structures with a covered walkway  or something like 

that in close proximity. So I think the effort was a successful outcome in terms of dealing with a 

relatively narrow issue.  

 

25:34 

 

Thank you for doing it. 

 

I would second that and add one thing which we did have a local government representive, I believe, on 

the advisory committee. Wasn’t that       

 

Yes,  Arch Slack?  was on the committee. That’s exactly right.  
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New public hearing. Do you want to do it before?  

 

Go. 

 

So I have 3 things. First is Michael pointed out that in addition of 2 to rule 0120 on the table is in the list. 

I wanted to make it very clear that that is for non high value agricultural lands The left-hand column is 

high value lands and that list is not changing. And that list includes the opportunity to expand existing 

places of assembly on high value, not add new. So this opportunity is being provided for on lands that 

are not high value agricultural soils. So that’s one point, I think we need to make that distinction. The 

second thing that I have is in the various additions of the rule that we got and the staff report, initially 

there was a reference to a section 2c which again dealt with existing facilities and it is not there now, 

and it’s not in the staff report, and I thought maybe you could talk about that. 

 

I can. And then Richard may … 

 

Why don’t we do that? 

 

 So there was a C up until pretty close to the end that the committee had discussed and that c related to 

an existing non-conforming uses. We were able to take that out of the rule, and the staff report 

partially, but that note escaped my attention, so that was there. The issue is what should be the 

reference or what should be the guide to non-conforming uses. Should it be in this rule or should it be in 

a statute. And the director felt like that the statutory link was the correct way to go. I guess that’s the 

best way I can say it. 

 

So let me elaborate on that a little bit. I’m concerned that if the commission keeps putting in specific 

references to how it wants to deal with non-conforming uses in the division 33 rules, it’s going to raise 

significant questions about how the general rule and statute are non-conforming uses ?, so as a general 

matter, I’m , and we’ll look at this in the house-making and rule-keeping revision that we’re proposing to 

do on revision 33, we go back to relying on the general non-conforming use provisions in state statutes 

that everybody’s familiar with and administers on a day-to-day basis rather than having specific slightly 

different language and 20 different rules and nobody really knows how they all fit together. That’s why 

we took it out.  

 

29:27 

 

So on high-value soils we’ve clearly said that existing facilities in 18a, existing facilities wholly within the 

farm zone may be maintained, enhanced, or expanded on the same tract subject to requirements of 

law. So we’ve clearly said that if it’s high-value soils, you can expand. 

 

Yep. 

 

  




