MULTNOMAH COUNTY, OREGON

ADMINISTRATIVE PROCEDURE REC-2
SUBJECT: Multnomah County Public Records Disclosure
Practice
PURPOSE: To standardize protocols to respond to public

records requests

ORGANIZATION
RESPONSIBLE: County Attorney’s Office

DATE: August 10, 2007 /s Ted Wﬁee[erﬂ/

ORGANIZATIONS

AFFECTED: All Multnomah County Departments
LEGAL CITATION/ ORS Chapter 192
REFERENCE: Attorney General's Public Records and

Meetings Manual

Executive Rules 0300, 0301
Personnel Rule 3-35 Use of Information
Technology

INTRODUCTION:

Oregon has a long-standing policy in favor of access to public records. In
Oregon, every person has a right to inspect any non-exempt public record. It is
the policy of Muitnomah County that all employees will comply with Oregon’s
public records laws. The goal of this administrative procedure is to facilitate
public access to the records by providing disclosure of non-exempt public
records in a complete, timely and cost effective fashion, without significantly
impeding the ability of County staff to complete their regular assigned duties to
locate and copy requested records.
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RESPONDING TO PUBLIC RECORDS REQUESTS:

1. ROUTINE ORAL PUBLIC RECORDS REQUESTS:

a.

b.

C.

Many public records requests are made orally and are
simultaneously satisfied in the normal course of business. For
example, Assessment and Taxation routinely responds to public
requests for property-related records.

This procedure is not intended to replace established departmental
procedures of this kind.

Employees who are uncertain whether procedures already exist to
provide access to the records being requested should discuss the
request with their supervisor.

2. RECEIVING A PUBLIC RECORDS REQUEST:

a.

The information obtained when receiving a public records request is
important to ensure a prompt and thorough response to the
requestor, and to reduce the cost of responding to the request.
Employees should ask for the request to be submitted in writing.
i. If employees are unsure to whom a request should be
directed, either of the following contacts are appropriate to
provide:

Shawn Cunningham, Public Affairs Office (Suite 600)

OR

Agnes Sowle, County Attorney (Suite 500)

501 SE Hawthorne Blvd

Portland, OR 97214
Each written public records requests must receive a written
response.
Reqguests should include a clear description of the public records
requested for inspection and/or copying; requestor’s contact
information.
Oregon law provides clear direction on how employees of public
agencies should respond to public records requests and requires
that responses be produced “as soon as practicable and without
unreasonable delay.” Employees may request additional
information or clarification from the requester to help satisfy the
request.

Responses to public records requests need to include at least one

of the following:

« A statement that Multnomah County does not possess
requested records

« Provision of access to the requested records that are not
exempt from disclosure, as determined by the County Attorney

« Acknowledgement that Multnomah County is the custodian of at
least some of the requested public records, and;
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= estimates of when records may be inspected, or;

» an estimate of fees for requested records as determined by
department director and affirmed by the County Attorney, or;

* a statement that an estimate of the time and fees for
disclosure of the public records will be provided within a
reasonable time.

« A statement that Multnomah County is uncertain whether it
possesses the public record and that the county will search for
the record and respond in a timely and appropriate manner.

+ A statement that state or federal law prohibits the public body
from acknowledging whether the record exists, as affirmed by
the County Attorney.

3. CLARIFYING PUBLIC RECORDS REQUESTS:

a. Often citizens are not familiar with the organization of local
government, or the types of records being kept. Some requests ask
for information about County business rather than a record, or ask
for records that will not be available until the future.

b. County employees should help whenever possible to clarify such
requests.

i. The best way to do this is to communicate with the requestor
in a courteous manner, utilizing active listening skills. For
example, repeating back to the requestor information
received can help clarify areas that may be unclear.

i. Questions should focus on trying to locate the record or type
of information being sought. It is never appropriate to
question a citizen's motive in requesting a public record, nor
is such information required under public records laws.

iii. Communication regarding records, processes or county-
related information between staff and the requestor may not
substitute for a formal written response to a public records
request.

4. ROUTING A PUBLIC RECORDS REQUEST:

a. Non-media requests: Most public records requests can be routed to
the person your agency has been designated to respond to such
requests.

i. In most cases, this will be the records coordinator.
Department directors and division managers are responsible
for designating appropriate records coordinators.

ii. Employees should notify the County Attorney’s Office of any
concerns that they may have regarding a public records
request prior to completing a response.

b. Media requests: Public records requests from the media shall be
sent to the Public Affairs Office and/or the County Attorney's Office.
They will coordinate the response to the media.
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c. Reguests for email: Requests for copies of or to inspect email
records must be reviewed by the County Attorney’s Office before
providing copies or permitting or denying such inspection.

i. Employees are required to understand and comply with

' retention schedules for email records, as outlined in
department or division policy. Each department or division
should have a specific retention schedule for public records.

d. Requests related to legal actions:

I. If a person who is a party to civil litigation or who has filed a
tort claim notice, seeks records related to the litigation or
notice, the person or his attorney is required to submit the
request to the custodian of records and to the County
Attorney at the same time.

ii. If you have reason to believe that the request may be related
to litigation, send it to the County Attorney’s Office. Do not
respond without direction from the County Attorney.

5. DETERMINING WHETHER THE RECORD IS EXEMPT FROM
DISCLOSURE:

a. County records subject to a public records request may be exempt
from public disclosure, in which case access to the record is
restricted.

i. Only the County Attorney can make a final determination
that a record is exempt.

ii. If information is exempted from disclosure, the request must
be denied in writing by the County Attorney or redacted
appropriately and the redaction explained in writing to the
requestor by the County Attorney.

6. ASSEMBLING PUBLIC RECORDS:

a. The County is required to respond to public records requests “...as
soon as practicable and without unreasonable delay.” This
requirement is unrelated to any deadlines a requestor attempts to
impose.

b. Determine the form in which the record is maintained, the best
method of disclosure, and the number of records which satisfy the
request.

c. Estimate the amount of time to assemble and copy (if requested)
the record(s).

i. Frequently, public records are readily available for inspection
without extensive work required for assembly. Such requests
generally can be fulfilled in the normal course of business,
and may not entail the charging of fees, depending on
agency policy.

ii. Some records may entail more effort to assemble, such as
compilation, organization, redaction, prior legal review, or
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retrieval from an offsite location. Take into consideration
whether the request will interfere with the daily operations of
the business of the County.

7. FEES:
a. The County is entitled to recover its actual costs in making public
records available.

i. County employees should use a common-sense approach to
charging for costs. For example, if billing for costs would
take more time than simply complying with the request, then
it does not make sense to charge. Other requests may
require more extensive effort to respond to, justifying fees to
recover costs.

ii. Note that fees may be substantially reduced or waived if it is
determined that such waiver or reduction is in the public
interest because it primarily benefits the general public.

iii. An appeal for a fee waiver from the requestor does not have
bearing on whether or how fees are assessed.

iv. Refer questions regarding fees to County Attorney’s Office.

b. An estimate of applicable fees related to a public records request
shall be provided to the requestor before fulfilling the request.

i. Each department has established fees for publications and
copies of records.

ii. The Public Affairs Office may provide departments or the
County Attorney input and suggestions on fees as they
pertain to records requests from the media.

iii. In addition, labor costs can be assessed for assembling the
records, where appropriate. Such costs shall comprise a
per-page fee inclusive of labor costs, or a fee derived from
staff time at the actual rate of the affected employee(s’)
wages, plus a standard rate of 40% for benefits.

c. Ifthe estimate of fees is in excess of $25:

i. Provide a written cost estimate to the requestor, and receive
from the requestor written confirmation that the requestor
wants the County to proceed with responding to the request.

ii. Public records law allows the County to require payment
prior to assembling and disclosing documents.

8. INSPECTING PUBLIC RECORDS:

a. Departments shall provide reasonable opportunities for requestors
to inspect and examine public records in the office of the records
custodian or other appropriate facility during normal business
hours.

b. If the records are in an electronic or machine readable format, the
County shall furnish proper and reasonable opportunity to assure
access.
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c. Departments may adopt reasonable rules necessary for the
protection of the records and to prevent interference with the
regular discharge of duties by employees.

i. Such rules should be written ahead of time, and posted in
areas where public inspection regularly occurs.

d. Original documents must always remain in the possession and
control of the County agency.

9. COPYING PUBLIC RECORDS:

a. Departments shall provide reasonable opportunities for requestors
to copy those public records which can be copied, including
providing certified copies. County agencies are allowed to charge
fees for such copies (see Section 8).

b. If the record is maintained in a machine readable or electronic form,
the County shall provide a copy of the public record in the form
requested, if available. If the public record is not available in the
form requested, the County shall make the public record available
in the form in which the custodian maintains the public record.

c. If copying the record requires the services of a third party service
provider, any such arrangements shall ensure that jurisdiction and
control over the original records remains with the County.

d. The County is under no obligation to provide copies of records in
formats different from the original format in which they are
maintained.
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