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Hearings Officer Turner: 
 

These comments are submitted on behalf of the applicant, the Portland Water Bureau, in 
response to the four grounds identified in the notice of appeal challenging the County’s approval of the 
Significant Water Resources (SEC-wr) permit for a steam restoration project along Johnson Creek.  

 
As the record and County’s decision demonstrate, the approved restoration project (the 

“Project”) will provide significant and longstanding watershed and riparian benefits. Located on a 8.14-
acre property near the headwaters of Johnson Creek (the “Project Site”), the Project is specifically 
designed to improve water quality and restore fish passage. It accomplishes these objectives by removing 
an existing dam and associated pond that has been identified in the record as a significant contributor to 
elevated stream temperatures, and by using accumulated sediments to reestablish a natural, meandering 
stream channel with enhanced riparian function. The Project is further supported by extensive riparian 
and upland plantings that will provide shade and habitat benefits.  
 

Despite the clear resource and watershed benefits, the appeal is primarily directed at the Bull Run 
Filtration Facility (the “Filtration Facility”), located approximately 700 feet to the northeast, rather than 
the Project or the applicable approval criteria. The Filtration Facility, however, is not the project under 
review in this application. The Filtration Facility impacts were fully evaluated under the distinct approval 
criteria applicable to that facility in a separate land use proceeding that is now final. In February 2026, 
LUBA upheld the County’s decision on remand approving the Filtration Facility land use permits. While 
the Filtration Facility approval includes a condition requiring restoration of a natural stream channel and 
riparian plantings at the Project Site, that condition does not alter the governing criteria for this SEC-wr 
application or expand the scope of this proceeding. We fundamentally agree with the position that staff 
articulated in its June 16, 2026 memorandum that this Project must be reviewed separately and on its 
own merits as an independent use. As a result, and as explained under each specific ground for appeal 
below, the claims related to a different, finally approved project provide no basis for reversal of the 
County’s decision here. 
 

Exhibit E.2
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GROUND 1 

Failure to Assess Cumulative Impacts (MCC 39.5590(C)(3) and MCC 39.5590(D)(2)(b)(iv)) The County erred 
by reviewing this application entirely in isolation from the previously approved Portland Water Bureau Bull 
Run Filtration Facility (T3-2022-16220). The restoration of Cottrell Pond was a condition of that prior 
approval. The environmental impacts of the two projects on Johnson Creek - including changes to 
stormwater discharge, streamflow, and riparian corridor function - are inseparable and must be evaluated 
together. The decision failed to assess cumulative adverse effects on the riparian area as expressly required 
under MCC 39.5590(D)(2)(b)(iv). 
 

 
Appellants’ initial ground for appeal rests on a fundamental misreading of MCC 39.5590 and an 

improper attempt to import the Bull Run Filtration Facility into this proceeding. Nothing in the text or 
context of the cited provisions required the County to evaluate the Filtration Facility under the SEC-wr 
approval criteria applicable to this Project. 
 

Appellants cite MCC 39.5590(D)(2)(b)(iv) to argue that the County’s approval failed to assess 
cumulative adverse effects of the Filtration Facility, but that criterion is both limited in scope and 
discretionary in application. Subsection (D)(2) governs the mitigation sequence of avoiding, minimizing, 
or compensating for adverse impacts to natural resource areas. Pursuant to (2)(a) that sequence must be 
followed “unless the applicant demonstrates that an overriding public benefit would warrant an exception 
to the preferred sequence.” In other words, an applicant need only demonstrate a public benefit if they 
are seeking to deviate from the preferred sequence. Subsection (D)(2)(b), in turn, provides a list of factors 
that the County “may consider” in determining “whether there is an overriding public benefit for the 
public project” in those cases where a public benefit is needed. One of those discretionary factors, 
subsection (iv), allows consideration of “[t]he cumulative adverse effects of past activities on the Riparian 
Area either directly or indirectly.” (emphasis added). 

 
In this case, the project is consistent with the mitigation sequence, and thus an exception is not 

needed. Temporary soil disturbance and grading are unavoidable because they are necessary and 

fundamental requirements of a restoration project that removes a substantial creek impairment. As 

explained in the attached memo, unavoidable disturbance is minimized, and the final Project enhances 

riparian and stream function beyond pre-project conditions. Overall, the project is self-mitigating.   

Because the Project does not rely on an exception to the mitigation sequence, the County was not 

required to evaluate the discretionary factors in subsection (D)(2)(b), including factor (iv). 

Even if the factors were applicable, factor (iv) is one of just five factors the County could consider and all 

four of the other factors tip in favor of the public benefit because of the substantial benefits to Johnson 

Creek watershed. Finally, even if factor (iv) were a mandatory approval criterion as appellants seem to 

suggest, the referenced Riparian Area is specific to the Project Site and the relevant past activities 

include the damming and ponding of the creek for irrigation purposes that resulted in adverse effects 

that include the barrier of fish passage, significant increases in stream temperature, and degradation of 

water quality. The Project directly reverses those conditions and eliminates those cumulative adverse 

effects rather than contributing to them.  
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For these reasons, neither the text nor context of MCC 39.5590(D)(2)(b)(iv) requires the Filtration 

Facility impacts to be considered in this SEC-wr permit as suggested under the first ground for appeal.   

GROUND 2 

Inadequate Stormwater Analysis (MCC 39.5590(C)(4)(g) and MCC 39.6235) The decision summarily 

dismissed stormwater concerns on the basis that no new impervious surfaces are proposed by this 

project. However, the decision failed entirely to analyze how increased stormwater discharge from the 

adjacent PWB filtration facility draining into the same Johnson Creek corridor will interact with the 

restored channel. This concern was raised in public comments (Exhibits D.l and D.4) and was not 

substantively addressed. The decision's stormwater findings are therefore not supported by substantial 

evidence in the record as required under MCC 39.5590(C)(4)(g) and MCC 39.6235. 

 

Appellants’ second ground for appeal similarly relies on inapplicable code provisions and an 

improper attempt to introduce issues associated with the Bull Run Filtration Facility into this proceeding. 

Neither MCC 39.5590(C)(4)(g) nor MCC 39.6235 required the County to conduct the analysis Appellants 

advocate. 

MCC 39.6235 does not apply to this Project. That provision governs stormwater drainage control 

facilities required for development that creates or replaces more than 500 square feet of impervious 

surface. Here, the Project introduces no new or replacement impervious surfaces. As a result, no 

stormwater drainage control facility is required, and MCC 39.6235 is not applicable. 

For related reasons MCC 39.5590(C)(4) is also inapplicable. Subsection (C)(4) identifies 

development standards applicable to “development within the Riparian Area, and subsection (g) 

specifically and exclusively provides development standards for “stormwater drainage control facilities.” 

As the decision correctly concludes, because the Project does not require a stormwater drainage control 

facility, the development standards applicable to such a facility are not applicable to this SEC-wr review.  

Stormwater facilities located on the Filtration Facility site were extensively evaluated through 

the Filtration Facility land use proceeding and are not part of this Project. There is nothing in the land 

use criteria applicable to this SEC-wr permit that requires or permits consideration of off-site 

stormwater drainage control facilities approved through a separate and final land use review. Finally, we 

note that concerns related to stormwater that were raised in public comments are directly and 

substantively addressed in Exhibit A.10.  

 

GROUND 3 

Conclusory Alternatives Analysis (MCC 39.5590(C)(3)(a)-(e)) The decision accepted the applicant's 

alternatives analysis without adequate independent analysis or substantial evidence that the proposed 

1.22-acre disturbance footprint [TB1.1]represents the minimum area necessary to achieve project 

objectives. Staff  findings on this criterion are conclusory and do not constitute the substantial evidence 

required to support approval under MCC 39.5590(C)(3)(a) through (e). 
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MCC 39.5590(C)(3) includes the alternatives analysis requirements for SEC-wr approval. 

Pursuant to subsection (C)(3)(a) an applicant must demonstrate that “[n]o practicable1 alternatives to 

the requested development location exists on the property further than 100 feet from the protected 

water feature.” The requested development in this case is a restoration project to remove an artificial 

dam and resulting inline pond on the Project Site.  As explained in the application, meaningful stream 

restoration is achievable only through in-channel work. The project purpose in this case includes 

alteration of the protected water feature, Johnson Creek. Therefore, as the decision correctly concludes, 

there is no location on the Subject Site further than 100 feet from the stream channel available  

Given that a primary Project objective is restoration of the dammed streambed at Cottrell Pond, 

the Subject Site is the only location that the dam removal and stream restoration can happen. There are 

no alternative sites that can achieve the project objectives.  Removal of the dam and the pond on this 

site have been identified by multiple organizations and government entities as a priority objective, 

including the following: 

1. The Johnson Creek Watershed Council (JCWC) identified the removal of Cottrell Pond as a top 

priority to improve water quality in Johnson Creek. The JCWC confirmed the priority in a written 

a letter of support for this project. Exhibit A.7. 

2. The Clackamas Partnership identified this as a priority project in their Strategic Restoration 

Action Plan [SAP] to guide voluntary restoration actions designed to improve stream habitat, 

water quality, and native fish populations. See Attachment 1. 

3. The City of Gresham and the Oregon Department of Environmental Quality, conducted studies 

concluding this pond increased stream temperature more than any other remaining Johnson 

Creek pond studied and was second highest in increase of stream temperature for any creek in 

the area. See Attachments 2 and 3.  

Appellants primarily focus on the subsection (b) analysis to demonstrate development has been 

“limited to the minimum amount necessary to allow for the proposed use.” Appellants specifically claim 

that there is not substantial evidence to support the conclusion that the proposed 1.22 acre disturbance 

footprint represents the minimum area necessary to achieve project objectives. The claim, however, is 

inconsistent with the evidence in the record. 

As explained in the application, there are no buildings or structures proposed, so development is 

limited to the area necessary to achieve the restoration objectives, equivalent to the proposed use.  The 

application describes the proposed use as a restoration project to: 1) convert a “Degraded Riparian 

Corridor” to a “Good Riparian Corridor” condition; 2) restore fish passage through the removal of the 

impounding dam; 3) improve water quality in Johnson Creek through the decrease in water surface area 

and residence time (which will significantly decrease downstream water temperatures); and 4) retain 

 
1 MCC 39.5520 defines “practicable” as “available and capable of being done after taking into 

consideration cost, existing, technology, and logistics in light of the overall project purpose.” 
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ecological functions such as breeding opportunities for native amphibians and floodplain retention of 

flood waters.  

The restoration design was developed by several experts, and reviewed by permitting agencies, 

to achieve the project objectives while limiting the project footprint to the minimum area necessary to 

achieve project objectives. As a result, the development area necessary to restore fish passage through 

the removal of the dam and recreation of a natural stream channel with the identified ecological 

functions and floodplain benefits is roughly equivalent to the existing combined footprint of the dam 

and the pond. The existing footprint of the dam and the pond is approximately 51,200 sq. ft. or 1.18 

acres. The design included in the original application identified a restoration grading area totaling 53,400 

square feet, or the 1.22 acres referenced in the decision and appeal statement. However, 

additional design improvements following submittal of the initial land use application, including changes 

suggested by ODFW, in a restoration grading area just under 51,200 sq (approximately 1.18 acres). As a 

result, the existing footprint of the dam and pond is effectively equal in size to the riparian restoration 

grading area. As detailed in the memo provided as Attachment 4, reducing the riparian restoration 

grading area further would be inconsistent with the restoration objectives, and thus the restoration area 

is the minimum area necessary for the proposed use. 

The record also details how tree removal has been minimized to the extent practicable. Exhibit 

A.3, page 10 explains how impacts to trees have been minimized and Exhibit A.2, Sheet 4 depicts the 

disturbance area modifications to exclude and protect areas with established trees.  As explained in 

Exhibit A.5, a total of 20 trees (12 native trees and 8 non-native trees) must be removed for the grading 

work necessary to remove the dam, which is approximately 8% of the trees on the site (well below the 

allowance of 50% removal for dense tree groves). While removing those trees is necessary to allow the 

proposed use, trees of 6-inch DBH or greater that are removed will be replaced with a total of 966 native 

trees, a 48:1 ratio that vastly exceeds the 1:1 replacement standard. Replacement trees will be placed 

within the riparian corridor or the adjacent upland area to provide shade, water retention, and wildlife 

habitat.  

 

GROUND 4 

Failure to Adequately Address Public Comments (MCC 39.1105) Substantive concerns raised by the 

Cottrell CPO and adjacent property owners (Exhibits D.l, D.3, and D.4) regarding the relationship 

between this project and T3-2022-16220 were dismissed with identical boilerplate responses stating the 

application "solely concerns the review of restoration of Cottrell Pond." This does not constitute 

meaningful engagement with the merits of the concerns raised and fails the standard of reasoned 

decision-making required under a Type II review process per MCC 39.1105. 

 

Appellants’ fourth ground for appeal misstates the requirements of MCC 39.1105. The record 

demonstrates that the County complied with the Type II process and provided adequate, reasoned 

responses to the comments submitted. MCC 39.1105 requires the County to consider and respond to 

relevant public comments in a Type II proceeding. It does not require the County to provide extensive 
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findings addressing arguments that fall outside the applicable approval criteria or seek to expand the 

scope of review. Here, many of the comments identified by Appellants focused on the Filtration Facility 

and its alleged impacts.  

The Applicant nevertheless provided detailed written responses to all submitted comments 

(Exhibit A.10), and the County considered those materials in issuing its decision. To the extent the 

County’s responses consistently explained that this application “solely concerns” the restoration Project, 

that conclusion correctly reflects the limited scope of the proceeding and the limits of the applicable 

approval criteria. Consistency in those responses does not render them inadequate. Instead, it reflects 

the recurring nature of comments that sought to introduce issues beyond the scope of this SEC-wr 

review. Nothing in MCC 39.1105 requires the County to include extensive or individualized findings 

addressing arguments that are not relevant to the applicable approval criteria. 

 

CONCLUSION 

The Applicant requests that the Hearings Officer uphold the County’s approval of the SEC-wr 
permit for this stream restoration project. The Project and the Project’s significant benefits to the resource 
and water quality of Johnson Creek meet and exceed the applicable SEC-wr approval criteria. Project 
opponents focus their objections primarily on the Filtration Facility, amounting to an impermissible 
collateral attack on a permitted facility, and otherwise offer no legitimate grounds for denial based on the 
approval criteria applicable in this case.  

 
Best regards, 
 

 
Renee France 
RADLER WHITE PARKS & ALEXANDER 
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To:   Renee France 

From:   Burke Strobel, Portland Water Bureau 
 Angie Kimpo, Portland Water Bureau 

Roslyn Gray, Portland Bureau of Environmental Services 
 Stephanie Trujillo, Portland Bureau of Environmental Services1 
 

Re: Cottrell Pond Restoration Project - Supplemental response to MCC 39.5590(C)(3)(b) 

Case File T2-2025-0067 

 

MCC 39.5590(C)(3)(b) requires a demonstration that development within the Alternative Analysis Site in 
the Riparian Area has been limited to the minimum area necessary to allow for the proposed use.  As 
described in the application the proposed use provided through the Cottrell Pond restoration project 
(Project) includes 1) converting a “Degraded Riparian Corridor” to a “Good Riparian Corridor” 
condition; 2) restoring fish passage through the removal of the impounding dam; 3) improving the water 
quality in Johnson Creek through the decrease in water surface area and residence time to significantly 
decrease stream temperatures; and 4) retaining ecological functions such as breeding opportunities for 
native amphibians and floodplain retention of flood waters. 
 

The development for this Project is limited to dam removal and subsequent grading necessary to achieve 
the restoration objectives. As explained in the application, the existing artificial dam and pond area is 
51,200 sq ft (approximately 1.18 acres). To the east of the pond is a meadow dominated by invasive reed 
canary grass established under the influence of the artificial pond. Removal of the impounding dam and 
restoration of a natural stream channel requires grading and earth work to restore that existing impact 
area. The application identified a Project restoration grading area of 53,400 sq ft (approximately 1.22 
acres), including the removal of most of the existing dam and grading to the east of the pond necessary to 
meet the proposed use. Additional design improvements, including changes suggested by ODFW, 
following submittal of the initial land use application allowed the restoration grading area to be further 
reduced to 51,200 sq (approximately 1.18 acres). These design improvements are represented in the 
current plan set. See Exhibits A.2 and A.12. For the collective reasons explained below, the Project 
development area is the minimum necessary to allow for the identified proposed use.  

 

 

1 As described in the attached resumes, each of the authors are experts in their respective fields. Each author listed is 
member of the project team that contributed to and reviewed the information contained in this memo.  
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Good Riparian Corridor 

A primary objective of the Project is converting the existing Degraded Riparian Corridor to a Good 
Riparian Corridor as those terms are defined in the code. Among other features, a corridor is considered 
degraded if greater than 10% of the area is covered by invasive plant species. As detailed in the Riparian 
Area Inventory, Assessment and Restoration Plan (Exhibit A-5), the existing condition is degraded with 
invasive coverage ranging from 15% to 68% across habitat types. The predominant invasive species in the 
riparian areas is reed canary-grass (Phalaris arundinacea). Reed canary-grass precludes the establishment 
and long-term viability of native plant populations.  

To achieve the Good Corridor benchmarks, the Project includes substantial riparian plantings adjacent to 
the restored creek area. The success of those plantings requires removal of extensive stands of the 
invasive reed canary-grass to the east of the pond, including excavation of root mats and associated soils.  
In this case, that contributes to the size of the overall riparian restoration grading area. However, the 
temporary soil impacts have been minimized, and the vegetative benefits far outweigh the temporary 
ground disturbance.   

Fish Passage/Water Quality 

Restoring fish passage and elimination of the pond to improve water quality both require the removal 
of most of the impounding dam and excavation of accumulated pond sediments to establish a stream with 
a consistently low-enough gradient and grade controls to meet ODFW fish passage criteria. Extending the 
length of channel restoration towards the eastern property line also minimizes steep gradients and reduces 
the risk of developing a headcut, which can create a fish passage obstacle.  

MCC 39.6225(B)(3) requires all unsupported graded areas above the established stream banks to provide 
a slope that does not exceed 3 horizontal feet to 1 vertical foot. The restoration grading for the Project 
includes the creation of banks with slope grades appropriate for stability and maintaining the restoration 
objectives of improving water quality and floodplain retention. Reducing the restoration grading area 
further would result in steeper slopes that are inconsistent with the restoration objectives and proposed 
use.   

Ecological Functions 

As identified in the list of proposed uses and explained in the application, one of the objectives of the 
Project is restoration and retention of ecological functions including creation of wetland habitat suitable 
for the breeding of native amphibians but not invasive bullfrogs. While providing some habitat value for 
native amphibians, the existing pond primarily serves as exceptional habitat for invasive bullfrogs that 
favor permanently impounded water. This project will significantly improve habitat for native amphibian 
species by creating seasonal ponds along the north bank of the creek with hydrological connections to the 
creek. These ponds are designed to meet the breeding needs of native amphibians but will dry each 
summer and prevent the establishment of invasive bullfrogs. American bullfrogs remain in tadpole form 
for over a year and require perennial slow or still water, whereas native pond-breeding amphibians can 
complete their larval development within a few months and can use seasonal ponds. Bullfrogs are also 
voracious predators, eating anything they can catch and fit into their mouths, including other amphibians. 
Native amphibians will benefit from the Project by continuing to have suitable breeding habitat while 
experiencing reduced predation from invasive bullfrogs 

Creating this type of habitat requires additional grading, including the creation of a riparian bench. At this 
site, offline seasonal ponds must be slightly higher than the adjacent stream, or groundwater infiltration 
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would keep them filled. A seasonal side channel will keep the ponds filled through the spring but then go 
dry at the upstream flow split when the flow in Johnson Creek falls below a certain level in late July.  This 
design requires a riparian bench to hold the ponds at a higher elevation than the adjacent stream and 
requires a flow split at the upstream end that is far enough upstream to allow the two parallel channels to 
diverge in elevation. In designing the ponds, the Project team consulted with amphibian experts and 
considered alternative pond numbers and configurations, selecting the design that would provide the 
desired ecological uplift while maintaining a natural stream channel and minimizing site disturbance. The 
Project team also considered and implemented guidance from the Oregon Department of Fish and 
Wildlife (ODFW) on pond configuration to promote connectivity for fish.  

Finally, the extent of the riparian restoration area was dictated in part by the federal permitting pathway 
for restoration projects such as this one. Nationwide Permit (NWP) 27 requires the project design to 
emulate a selected reference condition. The reference reach chosen for the low-gradient, downstream 
portion of the reestablished stream channel is a forested stream segment approximately 800 feet upstream 
of the Project. The reference reach has a gradient similar to the downstream portion of the project and 
includes a floodplain, which is expected to naturally form under low-gradient conditions. A floodplain 
was incorporated into the Project design, as required by NWP 27, which contributes to the riparian 
restoration grading area. This design element, however, is entirely within the footprint of the inline pond 
being removed. A floodplain will contribute to the functional value of the Project by reducing the 
scouring energy of winter flows and providing some retention of flood waters. 

Conclusion 

The Project restoration grading area incorporates the elements that are necessary to meet the proposed use 
for the site, including dam removal, a stream channel that provides fish passage and improved water 
quality, seasonal riparian ponds for native amphibian breeding, and a functional floodplain.  Those 
elements and grading of the surrounding slopes to comply with County requirements, including further 
reductions in the extent of grading following submission of the land use application, for the collective 
reasons provided above, result in the minimum area necessary to allow the proposed use and achieve the 
Project objectives.  

 


