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1600 SE 190™ Ave, Portland OR 97233-5910 « PH. (503) 988-3043 * Fax (503) 988-3389

DECISION OF THE HEARINGS OFFICER

An Application for Community Service Conditional Use Permit for Utility Facility
(Filtration Facility), Community Service Conditional Use Permit for Utility Facility
(Pipelines), Community Service Conditional Use Permit for Radio Transmission Tower
(Communication Tower), Review Use for Utility Facility (Pipeline — EFU), Design Review
(Filtration Facility, Pipelines, Communication Tower, Intertie Site), Significant
Environmental Concern for Wildlife Habitat (Lusted Rd Pipeline, Raw Water Pipeline),
Geologic Hazard (Raw Water Pipeline) and Lot of Record Verifications

Case File: T3-2022-16220

Applicant: Bonita Oswald, Portland Water Bureau, City of Portland
Property Owner(s): Various

Address: Across from 35319 SE Carpenter Lane, Gresham

Map, Tax Lot 1S4E22-00400 & 1S4E22D-00100 Alt. Acct. #R994220980 &
R994220820 Property ID #R342619 & R342603

Base Zone: Multiple Use Agriculture — 20 (MUA-20)

Overlay: Significant Environmental Concern for wildlife habitat (SEC-h) & water
resources (SEC-h), Geologic Hazards (GH)

Site Size: 94 Acres, plus pipelines
Public Hearing: 9:00am, June 30, 2023, Multnomah County Building 501 SE Hawthorne Blvd,
Portland Oregon
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Use (EFU). The RW pipelines will start in a narrow tax lot on the east side of SE Lusted Rd
adjacent to 37069 SE Lusted Rd and then cross SE Lusted Rd westward running onto 36910 &
36800 SE Lusted Rd and 36322 SE Dodge Park Blvd connecting into the filtration facility.

*  Finished Water (FW) Pipelines - One FW pipeline extends approximately 1.5 miles in the
MUAZ20 zone from the Filtration Facility to the finished water Intertie. The pipeline is entirely in
the existing Dodge Park Boulevard right-of-way (ROW) except for the portions within two lots, one
on Carpenter Lane and one on Lusted Road. The FW pipeline will cross 35227 SE Carpenter Ln
and 33304 SE Lusted Rd.

*  Finished Water (FW) Intertie - The FW Intertie located on Lusted Road east of Altman Road
in an area zoned MUA-20. The Intertie controls the flow of finished water to the water
transmission system. The facility is located at the northwest corner of 33304 SE Lusted Rd

property.
*  Other Pipelines - Three pipelines located entirely in existing county ROW through areas
zoned MUA-20 and EFU, which extend from the Intertie location various distances to connect with

existing conduits: one at Altman Road and Lusted Road, one at Altman Road and Pipeline Road,
and one at Altman Road and Oxbow Drive.

*  Lusted Hill Distribution Main (LRDM) - The LRDM connects the new pipeline in Dodge
Park Boulevard to the existing main adjacent to the Lusted Hill Treatment Facility on Cottrell Road.
This main will supply water to existing local water customers and five wholesale water districts.
The 0.6mile main travels within the Cottrell Road ROW in the MUA-20 zone, then crosses the
Water Bureau property at 6704 SE Cottrell Rd in the Commercial Forest Use (CFU) zone and
connects to the existing main in an adjacent easement on 34747 SE Lusted Rd.

The proposed development requires approval of a Community Service Conditional Use Permit for a
Utility Facility (Filtration Facility & Pipelines), Community Service Conditional Use Permit for a
Radio Transmission Tower (Communication Tower located at Filtration Facility), Review Use for
Utility Facility (Pipeline — EFU), Design Review, Significant Environmental Concern for wildlife
habitat permit, and Geologic Hazard Permit. In addition, various Lot of Record Verifications for the
private properties involved in the applications.”

Public Comment

The public comment on this application is voluminous with many thousands of pages and will not be
listed here. The vast majority of the public comments were opposing the application. For all the
public comment, please see the Multnomah County website at:
https://www.multco.us/landuse/document-library-pwb-treatment-plant.

Code Compliance and Applications Criteria

Hearings Officer: The June 22, 2023 Staff Report at section 3.00 found that “there are no known
open compliance cases associated with the subject property, and there is no evidence in the record of
any specific instances of noncompliance on the subject property.” No issues were raised concerning
code compliance in the open record period. I adopt the finding in the Staff Report and find that this
criterion is met.

Lot of Record Criteria
MCC 39.3005; 39.3080; 39.3090; 39.3070; 39.3010 - LOT OF RECORD

Hearings Officer: The June 22, 2023 Staff Report at section 4.00 found that the criteria above was
met for all of the parcels involved in this application. No issues were raised regarding this criterion
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during the open record period. I adopt the finding in the Staff Report and find that the Lot of Record
criteria is met.

5.0 Multiple Use Agriculture—20 Approval Criteria
The Staff Report made the following findings.

“Staff Note: The initial land use application for the Water Filtration Facility Site included a request
for public tours. The applicant is no longer seeking approval for this Community Service accessory
use (Exhibit A.163, page 6, B.2.a Response).

5.1  §39.4305 USES.

No building, structure or land shall be used and no building or structure shall be hereafter
erected, altered or enlarged in this base zone except for the uses listed in MCC 39.4310 through
39.4320 when found to comply with MCC 39.4325 through 39.4345 provided such uses occur on
a Lot of Record.

Staff: The properties known as Filtration Site (1S4E22D-00400 and 1S4E22D-00100), 35227 SE
Carpenter Ln (1S4E22DB-00300), and 33304 SE Lusted Rd (1S4E21A-00900) were all found to be
Lots of Record in Section 4.0 above. Provided the proposed use complies with the applicable land use
laws, they may be approved on these Lots of Record.

5.2 §39.4320 CONDITIONAL USES.

The following uses may be permitted when found by the approval authority to satisfy the
applicable standards of this Chapter:

(A) Community Service Uses listed in MCC 39.7520 pursuant to the provisions of MCC 39.7500
through MCC 39.7810;

Staff: The applicant has applied for Community Service Conditional Use Permit for a Utility Facility
(Utility Facility CS) and a Community Service Conditional Use Permit for a Radio Transmission
Tower (Communication Tower CS) in the MUA-20 zone (Exhibit A.1). The Utility Facility CS
includes the construction of the Water Filtration Facility, various Pipelines, Finished Water Intertie
facility and portion of the Lusted Hill Distribution Main that will be located in the MUA-20 zone. The
findings for the Utility Facility CS can be found in Section 9 below. The Communication Tower CS
findings are located in Section 10.

5.3  §39.4325 DIMENSIONAL REQUIREMENTS AND DEVELOPMENT STANDARDS.

All development proposed in this base zone shall comply with the applicable provisions of this
section.

(C) Minimum Yard Dimensions — Feet

Front Side Street Side Rear

30 10 30 30

Maximum Structure Height — 35 feet

(1) Notwithstanding the Minimum Yard Dimensions, but subject to all other applicable Code
provisions, a fence or retaining wall may be located in a Yard, provided that a fence or
retaining wall over six feet in height shall be setback from all Lot Lines a distance at least
equal to the height of such fence or retaining wall.

* * *
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Bull Run Filtration Projects Land Use Applications

Lot of Record Review - Filtration Facility Site

Multnomah County Code (MCC) requires all land use actions on private property to occur on a legal lot
of record pursuant to the general provisions of MCC 39.3005 and applicable requirements specific to
each zone in sections 39.3010 through 39.3160. A lot of record is a parcel that met all applicable zoning
and land division regulations at the time the parcel was created. (MCC 39.3005.)

Appendix K provides deeds, title reports, historic imagery and other background information supporting
the lot of record analysis for each lot of the filtration facility site. As shown on Figure 7, the filtration
facility site consists of two lots south of Carpenter Lane, commonly known as tax lots 1S4E22D 100 and

400.
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Figure 7. Filtration Facility Site Tax Lots

Section 1: Filtration Facility Site Overview
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Bull Run Filtration Projects Land Use Applications

Compliance with the applicable lot of record standards generally, and in the MUA-20 zone specifically, is
documented below. Code text is shown in italic font, followed by the applicant’s response explaining
how applicable standards and criteria are met.

MCC 39.3005 Lot of Record—Generally

(A) An area of land is a “Lot of Record” if it meets the standards in Subsection (B) of this Section and
meets the standards set forth in this Part for the Zoning District in which the area of land is
located.

Response: Each of the lots at the filtration facility site meet the standards of Subsection (B) and the
standards for the MUA-20 zone, as described below. Therefore, each of the lots at the filtration facility
site is a Lot of Record.

(B) A Lot of Record is a parcel, lot, or a group thereof that, when created or reconfigured, either
satisfied all applicable zoning laws and satisfied all applicable land division laws, or complies
with the criteria for the creation of new lots or_parcels described in MCC 39.9700. Those laws
shall include all required zoning and land division review procedures, decisions, and conditions of
approval.

(a) “Satisfied all applicable zoning laws” shall mean: the parcel, lot, or group thereof was
created and, if applicable, reconfigured in full compliance with all zoning minimum lot
size, dimensional standards, and access requirements.

(b) “Satisfied all applicable land division laws” shall mean the parcel or lot was created:

1. By a subdivision plat under the applicable subdivision requirements in effect at the
time; or

2. Byadeed, or a sales contract dated and signed by the parties to the transaction,
that was recorded with the Recording Section of the public office responsible for
public records prior to October 19, 1978; or

3. By adeed, or a sales contract dated and signed by the parties to the transaction,
that was in recordable form prior to October 19, 1978; or

4. By partitioning land under the applicable land partitioning requirements in effect on
or after October 19, 1978, and

5. “satisfied all applicable land division laws” shall also mean that any subsequent
boundary reconfiguration completed on or after December 28, 1993 was approved
under the property line adjustment provisions of the land division code. (See Date of
Creation and Existence for the effect of property line adjustments on qualifying a Lot
of Record for the siting of a dwelling in the EFU and CFU districts.)

Response: The filtration facility site lots were each first created in their current configuration in 1975
when conveyed to the City of Portland. Tax lot 400 was created on November 26, 1975, by a deed
recorded at book 1078, page 1033 in the Multnomah County deed records. Tax lot 100 was created on
December 24, 1975, by a deed recorded at book 1079, page 796 in the Multnomah County deed
records. Each deed is provided in Appendix K.3. The major dates for determining the “applicable zoning
laws” under subsection (B)(a) are indicated by MCC 39.3080(A), provided below. On each of those
relevant 1975 creation dates, the lots were zoned F-2.

Section 1: Filtration Facility Site Overview
Winterbrook Planning | September 2022 | page 11



Bull Run Filtration Projects Land Use Applications

For Tax Lot 400, the 1974-5-17 Zoning Ordinance 100 is the relevant document.?The minimum lot size
was two acres.* No additional lot standards applied to the F-2 district.> Because Tax Lot 400 is (and was)
56.87 acres, Tax Lot 400 “satisfied all applicable zoning laws” when created.

For Tax Lot 100, the “applicable zoning laws” under subsection (B)(a) are found in the same 1974-5-17
Zoning Ordinance 100, but as amended by 1975-12-9 Ord 115.60Ord 115 amended the code to remove
the general, two-acre minimum lot size and replaced it with a new section 3.1240 with “Dimensional
Requirements” based on soil and use categories. Tax Lot 100 at the time was being used as farmland, as
shown in historic imagery provided in Appendix K.4. Therefore, the highest possible minimum lot size
requirement was 20 acres, for agricultural lands. Because Tax Lot 100 is 36.62 acres, this standard is
met. Section 3.1242 also required a minimum front lot line of 50 feet and a series of minimum yard
dimensions. Because no structure was on Tax Lot 100 on the date of creation, as shown by the historic
imagery provided in Appendix K.4, the minimum yard dimensions are met. Additionally, Tax Lot 100 has
approximately 1,500 feet of frontage along Dodge Park Boulevard, and therefore exceeds the 50-foot
minimum lot line standard. There are no other applicable provisions. Therefore, Tax Lot 100 “satisfied all
applicable zoning laws” when created.

As noted above, the city of Portland purchased both of the filtration facility site lots in 1975. Those
deeds remain the current vesting deeds for each of these lots, as demonstrated in the filtration facility
site title report in Appendix K.2. The configuration of these lots has not changed since the city purchased
them, evidencing that these lots were created by a deed “recorded with the Recording Section of the
public office responsible for public records prior to October 19, 1978” under subsection (B)(b)(2).
Therefore, these lots “satisfied all applicable land division laws” as required by subsection (B)(b).

The standard in Subsection (B) is met.
MCC 39.3080 Lot of Record—Multiple Use Agriculture-20 (MUA-20)

(A) In addition to the standards in MCC 39.3005, for the purposes of the MUA-20 district the
significant dates and ordinances for verifying zoning compliance may include, but are not limited
to, the following:

1. July 10, 1958, SR zone applied;

July 10, 1958, F-2 zone applied;

December 9, 1975, F-2 minimum lot size increased, Ord. 115 & 116;

October 6, 1977, MUA-20 zone applied, Ord. 148 & 149;

October 13, 1983, zone change from EFU to MUA-20 for some properties, Ord. 395;

May 16, 2002, Lot of Record section amended, Ord. 982, reenacted by Ord. 997.

S U~ N

3 Available at: http://www4.multco.us/lup historical maps/historicalMaps.asp?select=1974-5-
17+Zoning+0rdinance+100+as+amended&Submit=Submit

4 http://www4.multco.us/lup historical maps/1974-5-
17%20Z0ning%200rdinance%20100%20as%20amended/02%20Districts%2020%201974-5-17.PDF.

5 http://www4.multco.us/lup historical maps/1974-5-
17%20Z0ning%200rdinance%20100%20as%20amended/03%20Residential%2020%201974-5-17.PDF

6 Available at: http://www4.multco.us/lup historical maps/historicalMaps.asp?select=1975-12-9+0rd+115+-
+which+amends+rural+parts+of+Zone+Ord+100&Submit=Submit
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Bull Run Filtration Projects Land Use Applications

Response: This section provides information relevant to the evaluation of a lot of record but does not
provide a separate standard to meet for approval.

(B) A Lot of Record which has less than the minimum lot size for new parcels or lots, less than the
front lot line minimums required, or which does not meet the access requirement of MCC
39.4345, may be occupied by any allowed use, review use or conditional use when in compliance
with the other requirements of this district.

Response: Tax Lot 400 has 57 acres and Tax Lot 100 has 37 acres—both of which exceed the 20-acre
minimum lot size in the MUA-20 zone. Tax Lot 400 has approximately 800 feet of frontage along
Carpenter Lane and approximately 730 feet of frontage along Dodge Park Boulevard. Tax Lot 100 has
approximately 1,500 feet of frontage along Dodge Park Boulevard and shares Carpenter Lane access
with Tax Lot 400. Both of these dimensions exceed the minimum 50-foot front lot line length in the
MUA-20 zone and show that each lot abuts a public street in compliance with MCC 39.4345.

Because neither of the lots has less than the minimum lot size, front lot line, or incompliance with MCC
39.4345 this section does not apply.

(C) Except as otherwise provided by MCC 39.4330, 39.4335, and 39.5300 through 39.5350, no sale
or conveyance of any portion of a lot other than for a public purpose shall leave a structure on
the remainder of the lot with less than minimum lot or yard requirements or result in a lot with
less than the area or width requirements of this district.

Response: There has been no sale, conveyance, or reconfiguration of any portion of the subject lots
since their creation when the city purchased them in 1975, as demonstrated by the title report for each
parcel included in Appendix K.2. There are no structures currently on the lots and the lots meet all
minimum lot, yard, area, and width requirements of the MUA-20 zoning district. Therefore, this
standard is met.

(D) The following shall not be deemed to be a Lot of Record:
1. An area of land described as a tax lot solely for assessment and taxation purposes;
2. An area of land created by the foreclosure of a security interest.
3. An area of land created by court decree.
Response: As documented above, the subject lots are recorded in Multnomah County deed records in
their current configurations and are not solely tax lots for assessment and taxation purposes, nor were
they created by foreclosure or court decree. Overall, each of the lots at the filtration facility site meet

the standards of Subsection (B) and the standards for the MUA-20 zone. Therefore, each of the lots at
the filtration facility site is a Lot of Record.
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