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Hearings Officer Joe Turner

c/o Chris Liu, Land Use Planner

Land Use Planning Division

Multnomah County Dept of Comm Serv
1600 SE 190th Ave.

Portland, OR 97233

E-Mail: lup-hearings@multco.us and
chris.liu@multco.us

Re: Appeal of Lightcap Lot of Record Decision — Final Argument
Dear Hearings Officer Turner:

Following up on the April 14 hearing and the open record submittals, this letter is to present the
applicant’s final argument.

The Lightcap property in 1985.

In the first open record period, the applicant submitted additional maps and a recorded deed to
illustrate the affected properties as they were created in 1985. But if the Examiner looks at the deed
history in Exhibit A4 the same legal description for Parcel | (Lightcap Parcel) exists in the 1930 deed
from Miller to Miller, the 1963 deed from Miller to Miller (which does except out area for United
Railways Company), and the 1985 conservator’'s deed from Mathews (estate of Miller) to Bernet.
Bernet then carved off a portion of the Lightcap parcel to sell to Looney in 1985 as evidenced in the
deed from Bernet to Looney in Exhibit A. The later 2011 deed from Brian Lightcap to Andy Lightcap
shows the historical description of the property from the 1930s and then excepts out the parcel Bernet
sold to Looneys. Parcel | existed prior to 1985, albeit with a different configuration. The Looney
parcel was carved out of Parcel I.

The County decision agreed the subject parcel was created in 1985: “[t]he subject property was
created in November of 1985.” Again, the northeast property boundary of the Lightcap property is the
boundary between the Looney and Lightcap ownerships, and the only boundary which the county staff
challenges. No other boundary of the Lightcap parcel has changed since it was deeded to the
Lightcaps almost forty years ago. The subject parcel was owned by the Millers who sold to Bernet,
and predated county zoning.
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The Lightcap and Looney common boundary.

The lot line adjustment deed recorded in 1993 shifted the common boundary between the Lightcap
and Looney properties, as illustrated on the contemporaneous recorded Survey No. 53807. That
ownership is unchanged since 1993. The County already acknowledged that common boundary as
being lawfully established by recording the Looney partition that clearly references the 1993 deeds,
and the boundary monuments from Survey No. 53807, on the face of the plat.

During the second open record period, the County submitted a memorandum arguing that under ORS
92.178(3), the County’s approval of the Looneys’ application to legalize their lot which had been
unlawfully divided does not affect the legal status of other land, including the Lightcap parcel. We
agree.

However, the Lightcaps do not contend that the Looneys’ approval and plat affected the legal status of
the Lightcap parcel by operation of law, or the Lightcaps’ “land” in the parlance of ORS 92.178(3), as
the County memo suggests. Rather, the Lightcaps submitted this new land use application to confirm
their parcel was lawfully established. Said differently, the Lightcaps do not contend the Looney
approval and plat automatically rendered their property as lawfully established. Rather, the County’s
approval of the Looneys’ application and plat lawfully established the common boundary between the
two properties. A common boundary is not “land” within the meaning of ORS 92.178(3). Therefore,
the County’s argument misses the point.

The County’s approval of the Looneys’ application was implemented and effectuated by recording the
Partition Plat No. 2019-010. The plat confirmed that the prior 1993 deeds and the contemporaneous
recorded Survey No. 53807 established the common boundary between the Looney and Lightcap
properties (and between the Looney and Wagner properties), because those deeds and survey are
expressly identified on the plat as the instruments which established the common boundary.

The County essentially claims that lawful establishment of the common boundary for land use
purposes through a partition plat only means the boundary is approved for the Looney parcel. But
that argument conflicts with the statute for recording a plat or survey. ORS 209.250(2) requires every
recorded plat or survey to identify all instruments for the surrounding properties which created the
perimeter boundary of the platted or surveyed property. ORS 209.250(2) expressly requires that a
recorded survey must:

“explain * * * how the boundary lines or other lines were established or
reestablished and must state which deed records, deed elements, survey
records, found survey monuments, plat records, road records or other
pertinent data were controlling when establishing or reestablishing the lines.”

(Emphasis added). That is how the county surveyor ensures there are not gaps between property
boundaries, or overlapping boundaries, prior to recording a plat or survey.
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To that end, the face of Partition Plat No. 2019-010 shows the recorded deeds for the Lightcap parcel,
on the Lightcap side of the boundary, and lists in table form both the Deed References and the Survey
References. And the plat describes the Looney deed references, including the 1985 deed which first
created the Looney parcel.

To conclude on this point, the County approved the common boundary in the Looney application and
partition plat. Now, in reliance on that one lawfully established boundary, the Lightcaps apply to
confirm the lawful establishment of their entire parcel of land, for which none of the many other
boundaries have ever been in question. This merely ensures that the Looney’s no longer have an
interest in Lightcaps’ land and vice versa. And nothing changed the fact that Parcel | had been a lot
of record prior to Bernet carving a small portion off for Looney.

ORS 197.307(4) applies.

The County memo also argues that ORS 197.307(4) does not apply because the proposed housing is
outside the urban growth boundary. The flaw in that argument is that in 2017, through Section 5 of
Senate Bill 1051, compiled as Or Laws 2017, ch 745, the legislature changed that statute to extend its
protections to all housing in Oregon. Warren v. Washington County, 296 Or App 595, 598 (2019)
(attached). The needed housing protections of ORS 197.307(4) protect this application for housing
from subjective standards and criteria.

The County erroneously applied subjective criteria to this application. MCC 39.3005 Lot of Record —
Generally was applied in this decision and is not clear and objective because it references compliance
with “all applicable land division laws.” The County decision agrees with the applicant that the subject
parcel was created in November of 1985. However, it concludes “the subject property did not comply
with all applicable zoning laws in 1985” without specifying which laws applied in 1985, without quoting
from those laws, and without demonstrating that they can be evaluated in this application in a clear
and objective manner. For example, the County decision notes that there were exceptions to the 19-
acre minimum lot size in effect in 1985, but fails to describe them, explain why they did not apply in
1985, or demonstrate they can be evaluated objectively 38 years after the fact.

The applicant’s view is that the general reference to “all applicable laws” in effect 38 years ago is not
clear and objective because determining which laws applied that far in the past requires extensive
legal research of both historic county codes and historic state laws, which must be interpreted to
determine whether they apply. Said differently, MCC 39.005 does not identify by citation any
particular county or state law(s) in effect in 1985 that must be applied to this application. Any code
like MCC 39.3005 which must be interpreted in order to be applied is not clear and objective. Group
B, LLC v. City of Corvallis, 72 Or LUBA 74, 87 (2015) (a code standard which must be interpreted to
determine if it applies is not clear and objective). Clearly in this case the County decision interpreted
MCC 39.3305 to determine which provisions of county and state law circa 1985 did and did not apply.
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For the foregoing reasons, we believe the County’s denial of the application is erroneous. Thank you
for your careful consideration of this application and the appeal.
Sincerely,

JORDAN RAMIS PC

Jamie D. Howsley
Admitted in Oregon and Washington

Attachments

ccC: Andy and Lisa Lightcap
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Jill WARREN,
Petitioner,

v

WASHINGTON COUNTY
and Venture Properties, Inc.,
Respondents.

Land Use Board of Appeals
2018089; A169547

439 P3d 581

Respondent Venture Properties applied for approval of a six-lot subdivision
on land located in Washington County. A county hearings officer approved the
application, and petitioner Warren appealed that opinion to the Land Use Board
of Appeals (LUBA). LUBA rejected each of petitioner’s challenges to the order,
and petitioner now seeks judicial review. Petitioner’s challenges to the LUBA
order all relate to whether Washington County could apply certain provisions of
its community development code (CDC) to prevent or restrict the proposed sub-
division, which is controlled in part by ORS 197.307. Petitioner asserts that 2017
amendments to ORS 197.307(4) did not have the effect of extending that statute’s
“clear and objective” requirement for housing development to land that is not
“buildable land” as defined in ORS 197.295(1). Held: Nothing in ORS 197.307(4),
as amended in 2017, suggests that the requirement that local governments reg-
ulate housing development only through “clear and objective” standards applies
only to housing development on “buildable land.” Further, LUBA did not err when
it determined that pertinent aspects of the CDC are not “clear and objective”
and that, consequently, the county could not apply those code provisions to the
proposed development.

Affirmed.

Kenneth P. Dobson argued the cause and filed the brief
for petitioner.

No appearance for respondent Washington County.
No appearance for respondent Venture Properties, Inc.

Before Hadlock, Presiding Judge, and DeHoog, Judge, and
Aoyagi, Judge.

HADLOCK, P. J.
Affirmed.
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HADLOCK, P. J.

Respondent Venture Properties applied for approval
of a six-lot subdivision on land located in Washington
County. A county hearings officer approved the application
and petitioner Warren appealed that opinion to the Land
Use Board of Appeals (LUBA). LUBA rejected each of peti-
tioner’s challenges to the order and petitioner now seeks
judicial review. Neither Venture Properties nor respondent
Washington County has filed a brief in this court. For the
reasons set out below, we affirm.

The pertinent facts are set out in LUBA’s order.
Venture Properties applied for approval of a six-lot subdivi-
sion on a 2.8-acre parcel of land. A stream called Ash Creek
runs through the parcel and approximately half of the par-
cel is included on a map of Significant Natural Resources
(SNR) that is part of the county’s program for meeting
Statewide Planning Goal 5.! The subdivision application
proposed setting aside 58 percent of the property from
development, including “the Ash Creek floodplain and asso-
ciated wetlands and vegetated corridors.” The application
proposed “enhancement plantings” in a corridor adjacent
to Ash Creek as required by regulations of Clean Water
Services (CWS), the regional sewerage agency in that area.
A county hearings officer approved the application with
conditions, and LUBA affirmed the county’s decision.

Petitioner’s challenges to the LUBA order all relate
to whether Washington County could apply certain provi-
sions of its community development code (CDC) to prevent or
restrict the proposed subdivision. To provide context for peti-
tioner’s arguments and LUBA’s rationale for rejecting them,
we set out the pertinent statutory provisions—in particular,
ORS 197.307(4)—before discussing petitioner’s arguments
in detail. However, we note at the outset that at least some
of petitioner’s arguments are premised on an assumption
that part of the 2.8-acre property at issue may not qualify as

! As noted in OAR 660-015-0000(5), Statewide Planning Goal 5 relates to
“Natural Resources, Scenic and Historic Areas, and Open Spaces.” The adminis-
trative rules in OAR chapter 660, division 23, “establish[] procedures and criteria
for inventorying and evaluating Goal 5 resources and for developing land use pro-
grams to conserve and protect significant Goal 5 resources.” OAR 660-023-0000.
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“buildable land” as that term is defined in ORS 197.295(1).
That is a fact that LUBA also appears to have assumed for
purposes of resolving petitioner’s challenges to the subdivi-
sion approval and, accordingly, we do so, too.?

The extent to which the county’s CDC provisions
could apply to the subdivision application is controlled in
part by ORS 197.307, which is sometimes referred to as
one of Oregon’s “needed housing statutes.” See, e.g., Warren
v. Washington County, ___ Or LUBA ___, (LUBA No.
2018-089, Nov 14, 2018) (slip op at 6) (“The statutes that are
set out at ORS 197.295 to 197.314 are commonly referred to
as the Needed Housing Statutes.”). The statute addresses,
as “a matter of statewide concern,” the “availability of
affordable, decent, safe and sanitary housing opportuni-
ties for persons of lower, middle and fixed income, including
housing for farmworkers.” In various ways, the provisions
of ORS 197.307 govern the circumstances under which local
governments may apply standards, conditions, and proce-
dures that have the effect of regulating or restricting the
development of housing. The legislature amended several
of the needed housing statutes in 2017. See Or Laws 2017,
ch 745.

Petitioner’s arguments focus on the requirements
of ORS 197.307(4). Before it was amended in 2017, ORS
197.307(4) provided that local governments generally could
restrict development of “needed housing” on “buildable land”
only through application of regulations and procedures that
were “clear and objective”™

“Except as provided in subsection (6) of this section, a
local government may adopt and apply only clear and objec-
tive standards, conditions and procedures regulating the

2 ORS 197.295(1) defines “buildable lands” as “lands in urban and urbaniz-
able areas that are suitable, available and necessary for residential uses.” The
term includes “both vacant land and developed land likely to be redeveloped.” Id.

LUBA found that the property at issue in this case is included in Metro’s
Buildable Lands Inventory (BLI). Petitioner does not contest that finding. LUBA
also ruled that inclusion of the property in the BLI means that Metro has deter-
mined that at least some portion of the property is “buildable land” as defined
in ORS 197.295(1). Petitioner does not contest that ruling. However, LUBA has
not determined that the entire property is “buildable land.” Rather, it held that
petitioner’s arguments lacked merit “without regard to whether [the] property is
‘buildable land.”
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development of needed housing on buildable land described
in subsection (3) of this section. The standards, conditions
and procedures may not have the effect, either in them-
selves or cumulatively, of discouraging needed housing
through unreasonable cost or delay.”

ORS 197.307(4) (2015). By its terms, the “clear and objective”
standard imposed by ORS 197.307(4) then applied only to
development of needed housing on buildable land. The statute
did not prevent local governments from applying standards,
conditions, and procedures that were not clear and objective
to regulate housing development on other types of land.?

As amended in 2017, ORS 197.307(4) now provides:

“Except as provided in subsection (6) of this section, a
local government may adopt and apply only clear and objec-
tive standards, conditions and procedures regulating the
development of housing, including needed housing. The
standards, conditions and procedures:

“(a) May include, but are not limited to, one or more pro-
visions regulating the density or height of a development.

“(b) May not have the effect, either in themselves or
cumulatively, of discouraging needed housing through
unreasonable cost or delay.”

Thus, ORS 197.307(4) no longer refers to “buildable land,”
and, by its terms, provides that local government can reg-
ulate the development of housing only through clear and
objective standards, conditions, and procedures.

That 2017 version of ORS 197.307(4) applies to
Venture Properties’ subdivision application. In rejecting
petitioner’s arguments that certain CDC provisions should
prevent the subdivision from going forward, LUBA ruled,
as pertinent here: (1) ORS 197.307(4) prohibits Washington
County “from applying any standards, conditions and proce-
dures that are not clear and objective to [Venture Properties’]
application to develop a six-lot residential subdivision,

# Laws other than ORS 197.307(4) may or may not have then restricted local
governments’ ability to apply standards or regulations that were not “clear and
objective” to lands other than buildable lands. This opinion concerns only the
“clear and objective” requirement imposed by ORS 197.307(4), before and after
the 2017 legislation at issue, and this opinion should not be read to express any
view on the effect of other statutes on the development of housing in this state.
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without regard to whether [Venture Properties’] property is
‘buildable land’”; (2) aspects of CDC 422-3.3, which generally
prohibits new or expanded alteration of vegetation in a ripar-
ian corridor, except in specified circumstances, and CDC
422-3.4, which relates to enhancements of degraded riparian
corridors, are not “clear and objective”; and (3) substantial
evidence supports the county hearing officer’s determination
that a part of the property near Ash Creek is “degraded” for
purposes of those CDC provisions. On judicial review, peti-
tioner challenges each of those aspects of LUBA’s decision.

We begin our analysis by addressing petitioner’s
overarching challenge to the LUBA decision, which is pre-
mised on petitioner’s contention that the 2017 amendments
to ORS 197.307(4) did not have the effect of extending the
“clear and objective” requirement to housing development
on land that is not buildable land. Rather, according to
petitioner, the “clear and objective” requirement in ORS
197.307(4) “still only appllies] to ‘buildable land.’”

To assess petitioner’s statutory construction argu-
ment, we examine the text and context of ORS 197.307(4)
as amended in 2017 and, to the extent it appears useful, the
legislative history. TriMet v. Amalgamated Transit Union
Local 757, 362 Or 484, 493, 412 P3d 162 (2018). We begin
with the statute’s text, which “is the most persuasive evi-
dence of the legislature’s intent.” Id. Again, the pertinent
part of the amended statute provides:

“Except as provided in subsection (6) of this section, a
local government may adopt and apply only clear and objec-
tive standards, conditions and procedures regulating the
development of housing, including needed housing. ***”

ORS 197.307(4).

Nothing in the wording of that provision suggests
that the requirement that local governments regulate hous-
ing development only through “clear and objective” stan-
dards applies only to housing development on “buildable
land.” To the contrary, ORS 197.307(4) plainly states that
the “clear and objective” requirement applies broadly to local
governments’ application of standards, conditions, and pro-
cedures “regulating the development of housing” generally,
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including “needed housing.” Reading that provision to apply
only to housing that is developed on buildable land would
impermissibly insert a limitation on the provision’s scope,
in violation of ORS 174.010 (in construing a statute, a court
should “ascertain and declare what is * * * contained therein”
and should not “insert what has been omitted”).

Consideration of context, including the previous
version of ORS 197.307(4), does not change our view of the
provision’s meaning. See State v. Spainhower, 251 Or App
25, 28, 283 P3d 361 (2012) (context “includes prior versions
of the statute”). The 2017 legislature expressly deleted
the reference to “buildable land” from ORS 197.307(4),
supporting our view that subsection (4) no longer relates
only to development that occurs on that category of land.
Or Laws 2017, ch 745, § 5. Moreover, other aspects of the
2017 legislation also reflect an intention to promote certain
housing development. For example, the legislation includes
provisions that, under specified circumstances, impose
relatively short timelines for processing applications for
development of affordable multifamily housing, prohibit
counties from reducing the density associated with certain
proposed housing developments, redefine “needed housing”
to expressly address “affordablility] to households within
the county with a variety of incomes,” require certain
municipalities to allow accessory dwelling units, and per-
mit places of worship to use their real property to provide
affordable housing. Or Laws 2017, ch 745, §§ 1, 2, 3, 4, 6,
7, 8. Each of those provisions may be viewed as promoting
housing development—a goal that is consistent with mak-
ing the “clear and objective” standard in ORS 197.307(4)
applicable to housing development generally, not only to
development of housing on “buildable land.”

Nonetheless, in arguing that context supports her
interpretation of ORS 197.307(4), petitioner points to other
statutory provisions that retain references to “buildable
land,” particularly ORS 197.307(3), which states (as it did
before the 2017 legislation):

“When a need has been shown for housing within an
urban growth boundary at particular price ranges and
rent levels, needed housing shall be permitted in one
or more zoning districts or in zones described by some
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comprehensive plans as overlay zones with sufficient build-
able land to satisfy that need.”

Petitioner posits that, because subsection (3) of ORS 197.307
already references “buildable land,” the legislature likely
deleted that reference from subsection (4) simply “to avoid
repetitious language.” We disagree. As LUBA explained,
ORS 197.307(3) relates to “estimating housing demand and
land supply” and it “imposes a planning mandate on local
governments” requiring them to allow needed housing in
the particular areas identified in that subsection of the stat-
ute. ORS 197.307(4) addresses a different concern, limiting
the standards that local governments may apply when con-
sidering an application to develop housing. For at least that
reason, the reference to “buildable land” in subsection (3)
does not suggest that the legislature silently intended sub-
section (4) to apply only to applications for housing on build-
able land.

Petitioner’s additional statutory construction argu-
ments rely on the wording of an administrative rule that
apparently has not yet been updated to reflect the 2017
amendment to ORS 197.307(4), the absence of a discussion
of the previous “buildable land” limitation in the legislative
history of that amendment, and petitioner’s view that inter-
preting the provision according to its plain terms would
lead to an absurd result. We have considered each of those
arguments and conclude that they lack merit. We conclude,
as did LUBA, that the “clear and objective” requirement in
ORS 197.307(4) applies, as it states, to “standards, condi-
tions and procedures regulating the development of housing,
including needed housing,” without regard to whether the
development will occur on “buildable land.”

We turn to petitioner’s other challenges to the LUBA
order, which focus on LUBA’s determination that pertinent
aspects of CDC 422-3.3 and CDC 422-3.4 are not “clear
and objective” and that, consequently, the county could not
apply those code provisions to the proposed development.
CDC 422 includes the county standards that are designed
“to permit limited and safe development in areas with sig-
nificant natural resources, while providing for the identifi-
cation, protection, enhancement and perpetuation” of those
resources. CDC 422-1. CDC 422-3.3 sets out the standards
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for development in a riparian corridor. As pertinent here,
that CDC provision states:

“A. No new or expanded alteration of the vegetation
or terrain of the Riparian Corridor *** shall be allowed
except for the following:

LR

“(7) Where it can be demonstrated, with concurrence
of the Clackamas County biologist or other applicable
district biologist of the Oregon Department of Fish and
Wildlife, that a riparian corridor *** has been degraded,
an enhancement of [that] area which conforms to the defi-
nition and criteria listed in Section 422-3.4 may be per-
mitted *** Enhancement or alteration of a non-degraded
portion of these areas is permitted when it is in conjunction
with and it is needed to support the enhancement of the
degraded area. ***”

CDC 422-3.3. In turn, CDC 422-3.4 provides that “[elnhance-
ment of a degraded riparian corridor” that is permitted
under CDC 422-3.3 A. (7) “shall meet the following” require-
ments, including:

“A. For the purposes of Section 422-3.3 A. (7) an enhance-
ment is a modification, as a result of which no later than
five (5) years after completion of the project, the qual-
ity and/or quantity of the natural habitats is measurably
improved in terms of animal and plant species numbers,
number of habitat types, and/or amount of area devoted to
natural habitat.”

CDC 422-3.4 (emphasis added).

As noted, LUBA determined that CDC 422-3.3 and
CDC 422-3.4 could not be applied to prevent the enhance-
ment plantings along Ash Creek because the term “measur-
ably improved” is not “clear and objective,” as ORS 197.307(4)
requires. On judicial review, petitioner does not challenge
that determination directly; that is, petitioner does not assert
that the term “measurably improved” is clear and objec-
tive.* Rather, petitioner argues that LUBA should not have
applied the “clear and objective” test at all, because the term
“enhancement” is merely a definition, and not a “standard[],

4 Accordingly, we express no view on whether the term “measurably improved”
meets the “clear and objective” standard.
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condition[] [or] procedure[]” for purposes of ORS 197.307(4).
We disagree. Application of CDC 422-3.3 and CDC 422-3.4
to either allow or disallow alteration of a riparian corridor
through enhancement plantings in conjunction with a pro-
posed subdivision amounts to “regulatlion of] the develop-
ment of housing, including needed housing.” Further, whether
such enhancement is permissible under those CDC provi-
sions depends in part on whether the natural habitat will
be “measurably improved” as a result. CDC 422-3.4. Thus,
measurable improvement of natural habitat is a “condition”
to allowing enhancement of a degraded riparian corridor.

Petitioner also argues on judicial review that LUBA
should not have reached the question whether the term “mea-
surably improved” is clear and objective because the general
prohibition against “new or expanded alteration of the veg-
etation or terrain of the Riparian Corridor” in CDC 422-3.4
itself is clear and objective. Because that general prohibition
is clear and objective, petitioner argues, it does not matter
whether any of the exceptions to the prohibition—including
the enhancement exception—also meets that requirement.
Petitioner relies on the presence of a severability clause in
the CDC and contends that application of that clause means
that, “even if the definition of ‘enhancement’ in the list of
exceptions is found to be unenforceable, then the other-
wise clear and objective general prohibition against ‘new or
expanded alteration of vegetation’ in the riparian SNR would
still be enforceable.” That is not an argument that petitioner
meaningfully developed before LUBA and it is, therefore, not
properly preserved for our review. See Willamette Oaks, LLC
v. City of Eugene, 295 Or App 757, 765-66, 437 P3d 314 (2019)
(discussing preservation principles as they apply in judicial
review of LUBA proceedings).

We reject petitioner’s remaining arguments on judi-
cial review without discussion.

Affirmed.

5 The clause on which petitioner relies is CDC 105-1, which states:

“If any portion of this Code is for any reason held invalid or unconstitutional
by a court of competent jurisdiction, such portion shall be deemed a sepa-
rate, distinct and independent provision and such holding shall not affect the
validity of the remaining portions of this Code.”



