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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

COTTRELL COMMUNITY PLANNING ORGANIZATION,
PAT MEYER, MIKE COWAN, PAT HOLT,

RON ROBERTS, KRISTY MCKENZIE, MIKE KOST,
RYAN MARJAMA, MACY DAVIS, TANNER DAYVIS,
LAUREN COURTER, and IAN COURTER,
Petitioners,

and

MULTNOMAH COUNTY RURAL FIRE
PROTECTION DISTRICT NO. 10,
PLEASANT HOME COMMUNITY ASSOCIATION,
ANGELA PARKER, DBA HAWK HAVEN EQUINE,
1000 FRIENDS OF OREGON,

OREGON ASSOCIATION OF NURSERIES,
MULTNOMAH COUNTY FARM BUREAU,
and GRESHAM-BARLOW SCHOOL DISTRICT 1017,
Intervenors-Petitioners,

VS.

MULTNOMAH COUNTY,
Respondent,

and

PORTLAND WATER BUREAU,
Intervenor-Respondent.

LUBA No. 2023-086

FINAL OPINION
AND ORDER

Appeal from Multnomah County.
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Carrie A. Richter filed a joint petition for review and intervenor-
petitioner’s brief and reply brief and argued on behalf of petitioners. Also on the
brief was Bateman Seidel Miner Blomgren Chellis & Gram, PC.

Carrie A. Richter filed a joint petition for review and intervenor-
petitioner’s brief and reply brief and argued on behalf of intervenor-petitioner
Multnomah County Rural Fire Protection District No. 10. Also on the brief was
Bateman Seidel Miner Blomgren Chellis & Gram, PC.

Jeffrey L. Kleinman filed an intervenor-petitioner’s brief and reply brief
and argued on behalf of intervenors-petitioners Pleasant Home Community
Association and Angela Parker, dba Hawk Haven Equine.

Elliot R. Field filed an intervenor-petitioner’s brief and reply brief on
behalf of intervenor-petitioner Gresham-Barlow School District 10J. Also on the
brief was Garrett Hemann Robertson P. C.

James D. Howsley filed an intervenor-petitioner’s brief on behalf of
intervenors-petitioners Oregon Association of Nurseries and Multnomah County
Farm Bureau. Also on the brief was Ezra L.. Hammer and Jordan Ramis PC.

Andrew Mulkey filed an intervenor-petitioner’s brief and reply briefs on
behalf of intervenor-petitioner 1000 Friends of Oregon.

David Blankfeld filed the respondent’s brief and argued on behalf of
respondent.

Zoee Lynn Powers filed the intervenor-respondent’s briefs. Also on the
briefs was Renee France and Radler White Parks & Alexander, LLLP. Zoee Lynn
Powers and Renee France argued on behalf of intervenor-respondent.

RUDD, Board Member; ZAMUDIO, Board Chair, participated in the
decision.

RYAN, Board Member, did not participate in the decision.
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You are entitled to judicial review of this Orde1 Judlclal review is
governed by the p1ov1310ns of ORS 197. 85 0 :
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Opinion by Rudd.
NATURE OF THE DECISION

Petitioners appeal a county hearings officer’s decision approving
consolidated applications required to construct a drinking water filtration facility,
communication tower, and associated pipelines.

BACKGROUND

Intervenor-respondent Portland Water Bureau (PWB) seeks to develop a
135 million gallon per day drinking water filtration facility and related
communication tower and pipelines.

The water filtration facility and communication tower are proposed on a
94-acre site located approximately 0.33 miles east of SE Cottrell Road and served
by Carpenter Lane.'Record 14.2

The 94-acre site and much of the surrounding area are zoned Multiple Use
Agriculture 20 (MUA-20). A portion of the 94-acre site is also subject to
“Significant Environmental Concern for wildlife habitat (SEC-h) [and] water
resources (SEC-h), [and] Geologic Hazards (GH)” zoning overlays. Record 10.
This portion of the project is labeled “Filtration Facility and Communication

Tower” on the map below.

! Cottrell is an unincorporated community located in northern Clackamas
County and bisected by Bluff Road, from which an emergency access to the
facility is proposed.

2 All record citations are to the Second Amended Record.
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Figured, i’rﬂ]_ect Location, Base Zoning, and Land Use Permits

Record 11

Raw water plpelmes (RW P1pel1nes) are p1 oposed to extend approxzmately

0.4 miles thr ough areas zoned Rural Res1dent1al (RR) and Exeluswe F arm Use
(EFU) from eXIStmg condmts runnmg al ong Lusted Road across prlvate pr opefty

just north of the county line to the wate1 ﬁltratlon faelhty Record 14 The o

location of this el_eme_nt_ of the _prole_ct _1.s l_abeled “Lusted RW pipeline” on the

map above. | | | .. . o
A Finished Water Intertie (FW Intertie) is proposed “on Lusted Road east

of Altman Road in an area zoned MUA-20. The Intertie controls the flow of

finished water to the water transmission system. The facility is located at the
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northwest corner of 33304 SE Lusted R[oa]d property.” Record 15. The location
of this element of the project is labeled “Intertic” on the map above.

A finished water pipeline (FW Pipeline) is proposed within the MUA-20
zone to extend 1.5 miles from the filtration facility, primarily within existing right
of way, to the FW Intertie. /d. The location of this element of the project is labeled
“Lusted FW Pipeline” on the map above.

The project also includes the Lusted Hill Distribution Main (LRDM),

which is intended to

“connect|[] the new pipeline in Dodge Park Boulevard to the existing
main adjacent to the Lusted Hill Treatment Facility on Cottrell
Road. This main will supply water to existing local water customers
and five wholesale water districts. The 0.6[ Jmile main travels within
the Cottrell Road [right-of-way] in the MUA-20 zone, then crosses
the [PWB] property at 6704 SE Cottrell Rloa]d in the Commercial
Forest Use (CFU) zone and connects to the existing main in an
adjacent easement on 34747 SE Lusted R]oa]d.” Record 15.

It is labeled “Lusted Rd Distribution Main” on the map above.
Lastly, three additional pipelines are proposed within existing county
right-of-way through MUA-20 and Exclusive Farm Use (EFU) zones to connect

the FW Intertie to existing conduits. Record 15.
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1 Elements of the pio_;ect are ploposed on both resoulce and non-resource
2 land? Multnomah County Code (MCC) 39 4200 explams that the pur poses of the

3 Resomce Dlstuct EFU Base Zone

“are to p1eserve and malntam agrlcultural lands for fa1m use
consistent with existing and future needs for agr1cultu1 al products,
" forests and open spaces; to conserve and protect scenic and wildlife
.. resources, to maintain and improve the quality of the air, water and
' land resources of the [c]ounty and to establish criteria and standards - o
- for farm uses and related and compatible uses which are deemed
- appropriate. Land within this base zone shall be used excluswely for =~
11 - farm uses as provided in [ORS c]hapter 215 and the [OAR clhapter
12660, [d]1v1310n 33 as 1nte1p1eted by this [EFU] Subpaﬂ; P

H.
SOOI SN

13 MCC 39. 4300 explams that the pmposes of the Non-Resource Dlstrlct MUA

14 base zone

15 “are to conserve those agucultmal lands not su11:ed 1o full—tzme .

16 L commelcnal farming for diversified or part-time agrlcultme uses; to -
17 - encourage the use of non- agrzcultural lands for other purposes, such .
18 - ag forestry, outdoor recreation, open space, low density residential -
19 “development and appropriate [clonditional [u]ses, when these uses

20 - are shown to be compatible with the agricultural uses, natural -
21 - resource base, the charactel of the area and the apphcable [c] ounty .
22 “policies.” SR : L :

23 MCC 39.4350 explains that the P_lil'ia-ose__s. O:fthe.NonéReS.OUfCé_Ri_lr_al Rés_i dential
24 (RR) base zone | | e L .

25 .- “areto provide areas for residential use for those persons who desire -

3 n its section setting.()lit the édu'ﬁty.s.zohing base codes, the Multnomah
County Code (MCC) identifies Part 4.A “Resource Districts” and Part 4.B “Non-
Resource Residential Base Zones (Exception Lands). » See MCC 4-1, 4-56.
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rural living environments; to provide standards for rural land use and
development consistent with desired rural character, the capability
of the land and natural resources; to manage the extension of public
services; to provide for public review of nonresidential use
proposals and to balance the public’s interest in the management of
community growth with the protection of individual property rights
through review procedures and flexible standards,”

“Utility facilities necessary for public service[]” are allowed in the EFU
zone under MCC 39.4225(A) and community service uses are conditionally
allowed in the MUA-20 zone under MCC 39.4320. In order to permit the project,

PWB applied for the following county approvals:

e Community Service Conditional Use Permit for Utility Facility
(Filtration Facility)

o Community Service Conditional Use Permit for Utility Facility
(Pipelines)

¢ Community Service Conditional Use Permit for Radio Transmission
‘Tower (Communication Tower)

¢ Review Use for Utility Facility (Pipeline- EFU)

¢ Design Review (Filtration Facility, Pipelines, Communication Tower,
Intertie Site)

e Significant Environmental Concern for Wildlife Habitat (LRDM, RW
Pipeline)

¢ Geologic Hazard (RW Pipeline)

e Lot of Record Verifications. Record 13.

On June 30, 2023, the hearings officer conducted a public hearing on
PWB’s applications. The record was held open until August 7, 2023. The rebuttal
period was closed on September 6, 2023, with final arguments due September
28,2023. On November 29, 2023, the hearings officer approved the applications

subject to conditions of approval.
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This appeal '.foitow_ed_. | ':Peti_t_ione_fs_' _Cot_ti*ell_ _C.o_m_muni_t._y ~ Planning
Organization, Pat Meyer, Mike Cowan, Pat Holt, Ron Roberts, K_xi_sty Mckenzie,

M1ke Kost Ryan Ma1 J ama, Maoy Dav1s Tanne1 Dav1s Lam en Courte1 and [an

- Coutter are refelred to collectzvely, as. Cottrell or petltloners Inte1venor~ __ L

pet1t10ne1 Multnomah County Rul al Flre Protectlon Dtstuct No 10 is refened to :

as “RFPD10 ” Intervenms—petitloneis Pleasant Home Commumty Assomatlon o |

and Angela Palker, dba Hawk Haven Equme are referted to, collectwely, as

-.."‘PHCA ? Intervenor-petltzoner 1000 Fuends of Olegon is 1eferred to as “1000 : .
'Frlends » Intetvenm -pet1t1oner 01 egon ASSOClatIOI‘l of Nursenes and 1nte1ven01- =
-'-‘petltloner Muitnomah County Farm Bureau are referred to colleo’nvely, as -_
> “OAN ” Intervenor—Pentloner Gresham-Batlow School Dlstrlct IOJ is refen ed to -
| aé“GBSD” A SR Ea | _
.'.MOTION TO TAKE OFFICIAL NOTICE SRR R

On July 5, 2024, PHCA ﬁled a motlon 1equest1ng that we take ofﬁcnal | B

notice of “Muitnomah County Ordlnance 148 adopted September 6, 1977 and | s

in parttcular the cover page pages 53 55 and page 70 beanng the date of

adoptlon and the s1gnature of the [b]oard cha1r ” Motlon to Take Ofﬁczal Notzce -

" OAR 661-010-0046(2)(a) provides: ~

““A motion to take official notice shall contain a statement explaining
- with particularity what the material sought to be noticed is intended

to establish, how it is relevant to an issue on appeal, and the authority
for notice under ORS 40.090. The motion to take official notice
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evidence shall be filed in writing and as a separate document and
shall not be contained within a brief or other filing.”

PHCA argues:

“The purpose for requesting notice of [the referenced] material is to
establish the existence of a review standard for [cJommunity
[s]ervice uses, requiring a showing that the proposal is ‘consistent
with the character of the area,” dating from 1977 and continuing to
present. This is related directly to the decision maker’s discussion
and interpretation of that criteria.” Motion to Take Official Notice
2.

PHCA’s motion does not explain how the date the county originally
adopted a code provision requiring that a proposal be consistent with the
character of the area is relevant to a hearing officer’s 2023 interpretation of the
character of the area code standard. Stating that the 1977 adoption date is “related
to” the decision maker’s interpretation is inadequate to meet the requirement in
OAR 661-010-0046(2)(a) that the movant explain with particularity what the
requested material is intended to establish.

The motion to take official notice is denied.

MOTION TO STRIKE PORTION OF ORAL ARGUMENT

On October 7, 2024, PWB field a motion to strike portions of oral
argument from petitioners and intervenors-petitioners during their rebuttal, which
PWB argues included argument beyond the scope of the county’s and PWB’s
(together, respondents’) oral argument.

OAR 661-010-0040(5)(a) provides, in part: “Unless the Board otherwise

orders, petitioner(s) shall be allowed 15 minutes for oral argument. Petitioner(s)
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may reserve up to 5 minutes for rebuttal following respondents’ oral argument,

to respond to arguments made during respondents’ oral argument.” (Emphasis

-.added ) PWB asserts that “[n]one of the 1ebuttal’ ar gument aftet the statement :

at mmute 30:01 were in any way tesponswe ‘to arguments made durmg -

-re_spon_dents oral argument’ _a_s requ1red_by OAR 6_61~.01_0-{}040([5])(a).’f Motion -
to. Stnke 3. PWB quotes petttzoners counsel as statmg dunng then rebuttal “'d
like to talk qutokly about a couple of thtngs that uh that 1 drdn’t hear anythlng _- H
'about today ” Motton to Stnke 2 PWB atgues that 1t d1d not address cettam_ L

matters dunng 1ts presentatton because they were not 1a1sed durmg the direct .

argument and that 1atstng these mattels dutmg rebuttal den1ed PWB the o

opportunlty to respond However, PWB does not 1der1t1fy What those matters are .

or how they relate to the ass1gnments of error or the relevant approval crtteua

We will assume, w1thout de01d1ng, that the rebuttal or al argument d1d exceed the L
scope of rebuttal argument permltted by OAR 661 010 0040(5)(a) However,__-."'._ o
without a more focused argument from PWB, we::cannot con_c_lud_e that violation : - |

prejudiced PWB’s substantial rights to “a -qu and fair hearing ’.’ OAR 661-010-

0005; see td (“Technical v1olatlons not affectmg the substantlal ughts of parties
shall not interfere w1th the review of a Iand use dec1s;on or hmlted land use
decision.”). The__tn_otton_ to strt_h_e.ls dente_d. o | |
INTRODUCTION |

The hearings officer conditionally approved the water filtration facility as

a type of community service use, specifically, as a “[ultility facilit[y], including
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1 power substation or other public utility buildings or uses, subject to approval
2 criteria in MCC 39.7515(A) through (H).” MCC 39.7520(A)(6). The MCC

3 39.7515 approval criteria require that the hearings officer determine that the use

4 “(A) Is consistent with the character of the area;
5 “(B) Will not adversely affect natural resources;
6 “(C) The use will not:
7 “l.  Force a significant change in accepted farm or forest
8 practices on surrounding lands devoted to farm or
9 forest use; nor
10 “2.  Significantly increase the cost of accepted farm or
11 forest practices on surrounding land devoted to farm or
12 forest use.
13 “(D) Will not require public services other than those existing or
14 programmed for the area;
15 “(E) Will be located outside a big game winter habitat area as
16 defined by the Oregon Department of Fish and Wildlife or
17 that agency has certified that the impacts will be acceptable;
18 “(Fy Will not create hazardous conditions;
19 “(G) Will satisfy the applicable policies of the Comprehensive
20 Plan;
21 “(H) Will satisfy such other applicable criteria as are stated in this
22 Section.
23 “(Iy In the West Sandy River Rural Planning Area, the use is
24 limited in type and scale to primarily serve the needs of the
25 rural area.”

Page 12



The majority of petitioners’ and intervenors-petitioners’ assignments of :
error concern compliance of the water filtration facility with MCC 39.7515(A)
thr ough (F) and alleged unaddressed constr uotlon—related 1mpacts We begin by
: :addressmg and denymg ﬁve a531gnments of error ‘that the ‘heari ings . ofﬁcer_ - :
generally erred by excluding Constructlon 1mpacts from the scope of the use when -
_-_-_-evaluatmg the compllance of pro_] ect components subjeot to MCC 39 7515 We N

e :then address the remammg ass1gnments of error.

41000 Friends’ second assignment of error is “The County Misinterpreted the
Statutory Farm Impacts Test to Exclude Impacts Caused by Construction as a
Matter of Law.” 1000 Friends’ Intervenor-Petitioner’s Brief 12. 1000 Friends’
second assignment of error combines arguments related to local code and state
law and to portions of the project on MUA-20 and EFU land. For purposes of
clarity, we resolve 1000 Frlends second as51gnment of error sepal ately, later in
this opinion. - :
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COTTRELL’S SECOND ASSIGNMENT OF ERROR
GBSD’S FIRST ASSIGNMENT OF ERROR?®
PHCA’S ASSIGNMENT OF ERROR’S FIRST SUBASSIGNMENT
PORTION OF GBSD’S AND RFP10’S SECOND ASSIGNMENTS OF
ERROR

Cottrell, GBSD and PHCA arguc that the hearings officer misconstrued
the code because they failed to include construction impacts when evaluating
compliance with the community service criteria in MCC 39.7515.6

PIICA also argues that the hearings officer made inadequate findings
unsupported by substantial evidence that construction impacts are not part of the
approved community setvice use because the hearings officer improperly served
as a fact witness and prejudged the application. GBSD and RFPD10 also set forth
assignments of error that are contingent upon our concluding that construction

impacts must be considered when evaluating compliance with MCC 39.7515.

5 GBSD adopts and incorporates Cotirell’s second assignment of error by
reference. GBSD’s Intervenor-Petitioner’s Brief 4.

6 Cottrell maintains: “Throughout the decision, the [h]earings [o]fficer
consistently concluded that ‘temporary construction impacts’ should not be
considered with evaluating the various conditional use permit criteria in MCC
39.7515(A)-(F). [Record] 35, passim. This interpretation is inconsistent with the
express language and purpose for these standards.” Petition for Review 15.
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A.. Construction of Law.
1. | Standard of Revmw

' ORS 197. 835(9)(a)(D) p1ov1des that LUBA shall 1evel se 01 1emand aland

._use decxsmn if we, determme the Iocal government 1mp10pe11y constlued the
-_appltcable law, OAR 661-010- 0071(2)(d) prov1des that LUBA w1ll remand a

_ _loeal govemment deolsmn that “1rnprope11y construes the apphcable law, but is
._ _-__-not prohiblted as a matter of Iaw[ ]” o | | | .

Where the. local regulatlon at issue. m an appeal dnectly 1mplements state o

statute no. deferential standard of rev1ew apphes Landwatch Lane Counly Voo

Lane County, LUBA No 2021 010 (May 10 2021) (shp op at 5) Kenagy V.

_;Benton County, 115 Or App 131 134-36 838 P2d 1076 rev den, 315 01 271 :

(1992) (LUBA does not defer to the govelnmg body S, mterpletatton of a local
pr ov131on that 1mp1ements and adopts state stattttcny language) MCC 39 75 15(C)_ __ |

requlres that the commumty serv1ce use w111 not

(1) Force a s1gn1ﬁcant change in accepted fa1m or fo1est ptactlces
“on smroundlng lands devoted to farm or forest use; no1 '

"‘(2) Significantly increase the cost. of aceepted farm or forest
- practices on su1round1ng Jands devoted to farm or fmest use

This ianguage is neally 1dent1cai to that in ORS 215 296(1) Wthh prov1des, in
part, that uses - allowed on land zoned f01 exeluswe falm use under ORS

215.283(2)

“may be approved only where the Iocal govermng body or its
des1gnee finds that the use will not N . o
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“(a) Force a significant change in accepted farm or forest practices
on surrounding lands devoted to farm or forest use; or

“(b) Significantly increase the cost of accepted farm or forest
practices on surrounding lands devoted to farm or forest use.”

ORS 215.296(1) does not, however, apply to the water treatment facility because
the use is on land zoned MUA-20, which is not an exclusive farm use zone, and
therefore not an allowed use under ORS 215.283(2).7 Accordingly, the hearings
officer was not required to interpret MCC 39.7515(C) consistent with
interpretations of the almost identical language in ORS 215.296(1) because MCC
39.7515(C) does not adopt or implement ORS 215.296(1).

PWB and the county argue that deference is owed to the hearings officer’s
interpretation. First, the county asserts that we should defer to the hearings

officer’s decision under ORS 197.829(1) which provides:

“I[LUBA] shall affirm a local government’s interpretation of its
comprehensive plan and land use regulations, unless [LUBA]
determines that the local government’s interpretation:

“(a) Is inconsistent with the express language of the
comprehensive plan or land use regulation;

“(b) Is inconsistent with the purpose for the comprehensive plan
or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the
basis for the comprehensive plan or land use regulation; or

7 ORS 215.283(2) lists nonfarm uses that “may be established, subject to the
approval of the governing body or its designee in any area zoned for exclusive
farm use subject to ORS 215.296[.]”
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“(d) Is contrary to a state statute, land use goal or rule that the
complehenswe plan piOVlSlOIl or land - “use 1egulatton
1mplements

ORS 197 829 does not, however 1equ1re that we defe1 to a hearmgs ofﬁcer

1r1te1 pretatlon of the local codc

“ORS 197. 829 provzdes a defelentlal standaid of review most e
. appropriately applied to a governing body interpretation of local
. land use legislation, not a hearings officer interpretation. See Gould
v. Deschutes County, 233 Or App 623, 629, 227 P3d 758 (2010)

= (neither LUBA nor the courts owe deference to a hearings officer’s - S

“interpretation .of local land ‘use legislation).”® Landwatch Lane -

- County, LUBA No 2021 010 (emphas1s omltted) (slip op at 5).

'__'E'The county also asserts that where the heaungs ofﬁcer s 1nte1p1etat10n is -

: .“at. least as supportable as [opponents] contrary Vlew” ”we W1H afﬁrm the
':-hearlngs ofﬁcer s mterpletatlon 01t1ng Patel v, Czty of Pm tland 77 01 LUBA L
-’"349 359 (2018), wh1ch summarlzes a hoidmg of Gould 12 Deschutes C'ozmty, 67 : - o
Or LUBA 1, 7, aff'd, 256 Ot App 520, 301 P3d 978 @013),as “where different

mterpretations are equaliy plau31ble and context supports a hearmgs ofﬁcer

'chmce of inter pre etatlon LUBA will defen to the heal mgs ofﬁcer S mtel pretatlon

Respondent s Brief 10-1 1.Our use of the w01d “defet” in the above patenthetlcal_ L |

may have resulted in some confusmn but in rev1ew1ng Gould it makes clea1 that

8 The county asserts that it takes this position for purposes of preserving the
ability to raise the issue at the Court of Appeals. We observe that the Court of
Appeals has held that deference is not owed to a hearmgs officer’s interpretation
of local law and we do not address this argument further. Gould v. Deschutes
County, 233 Or App 623, 629, 227 P3d 758 (2010).
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we did not defer to the hearings officer’s interpretation because it and the
opponent’s interpretations were equally plausible. Rather, we found contextual
support for the hearings officer’s interpretation and agreed with that
interpretation. In reviewing the hearings officer’s interpretation of the term “use”
in the MCC, here, we review the decision for legal correctness.

In interpreting whether the MCC requires the consideration of construction
impacts associated with a community service use in the MUA-20 zone, we apply
the same framework that we employ when interpreting a statute, We will consider
the text and context and, if helpful, legislative history to identify the governing
body’s intent. State v. Gaines, 346 Or 160, 171-72, 206 P3d 1042 (2009); PGE
v. Bureau of Labor and Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993);
Waste Not of Yamhill County v. Yamhill County, 305 Or App 436, 457, 471 P3d
769 (2020).

2, Text

Again, Cottrell and PHCA maintain that when determining the scope of
PWB’s community service use, the MCC requires inclusion of related
construction activities.

MCC 39.4305 provides:

“No building, structure or land shall be used and no building or
structure shall be heregfter erected, altered or enlarged in [the
MUA-20] zone except for the uses listed in MCC 39.4310 through
39.4320 when found to comply with MCC 39.4325 through 39.4345
provided such uses occur on a Lot of Record.” (Emphases added.)
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“fuse or development and use ond development

 added)

._Petitlonels contend

'._""‘In descubmg act1v1t1es or uses w1thm the MUA 20 zone MCC

39.4305 provides that ‘no building or structure shall be hereafter

“erected, altered or enlarged’ except for the uses listed as permitted,
- review or conditional uses under MCC 39.4310 through 39.4320.
- (Emphasis added.) [Record] 7. This provision plainly states that the
- act of ‘erecting’ -a structure qualifies as a-use. It is axiomatic that a
. use requiring some form of enclosed structure or building cannot
- exist without first being constructed or ‘erected.” In response to

- PWB’s concern, adopted by the [h]earings [o]fficer by reference,

' that the use category does not expressly reference ‘construction,’
gveryone -knows that -a use cannot exist without first. ‘being
- - constructed.” - Petition . for Rev1ew 23 (empha31s m 0r1g1nal

underscormg omltted) o S

Cott1 ell mamtams that although the MCC 39 2000 deﬁmtions do not deﬁne the

term ° use,” MCC 39 2000 deﬁnes “development” as

s “Any act reqmrmg a permlt stlpulated by Multnomah County AR
- Ordinances as a prerequisite to the use or zmprovement of any land, - i
" including, but not limited to, a building, land use, occupancy, : sewer
. “connection or other similar permit, and any assocmted glound
“disturbing act1v1ty As ‘the ‘context . allows or reqmres the term

‘development may be synonymous with the term ‘use’ and the terms
o (Emphasm

- The county lrespo.nds 1rt p.art thet the heaung.s. ofﬁce1 cmrectiy eoncluded .
that tnterpretmg commumty servwe use to mclude construc‘uon and assocxated |
1mpacts would 1mperm1551b1y 1nse1t what had been omltted mto the MCC ORS -
174.010. We aglee S | R |

ORS 174 010 p1 0V1des

“In the constructlon of a Statute the ofﬁce of the Judge is 31mp1y to
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ascertain and declare what is, in terms or in substance, contained
therein, not to insert what has been omitted, or to omit what has been
inserted; and where there are several provisions or particulars such
construction is, if possible, to be adopted as will give effect to all.”

The hearings officer explained:

“The express text of the code does not regulate or apply approval
criteria to temporary construction activities. MCC 39.4305 (‘Uses’)
commences with the following language: ‘No * * * land shall be
used and no building * * * shall be hereafter erected; in this base
zone except for the uses listed in MCC 39.4310 through 39.4320
when found to comply with MCC 39.4325 through 39.4345 * * *°
(Emphasis added.) This introduction to the MUA-20 zone expressly
defines that land altering activities that are subject to the MUA-20
approval criteria: namely, the uses listed in MCC 39.4310 through
39.4320. The next question is whether temporary construction
activities are a use listed in MCC 39.4310 through MCC 39.4320.
They are not. MCC 39.4320 identifies the conditional uses regulated
by approval criteria and states that the ‘following uses may be
permitted when found by the approval authority to satisfy the
applicable standards of this [c]lhapter.’” The first use of the
enumerated list is ‘Community Service Uses listed in MCC
39.7520[.]> The code section continues with a defined list of uses
that are subject to the approval criteria of the MUA-20 zone.
Temporary construction activities for a permanent use are not on the
list either as a separate use or as a use related to the permanent use,
Temporary construction activities for a permanent use are simply
not listed as a use that is subject to the approval criteria.

“The cross reference for Community Service Uses to MCC 39.7520
leads to the specific chapter that regulates Community Service Uses
in all zones. There, the code continues that the ‘Community Service
approval shall be for the specific use or uses approved.” MCC
39.7510(A). MCC 39.7510 then states that the conditions and
restrictions which may be imposed by the approval authority apply
to the [cJommunity [s]ervice use itself and MCC 39.7515 explicitly
states that the approval criteria apply to the [c]lommunity [s]ervice
use. Lastly, and most importantly, MCC 39.7520 specifically lists
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the [clommunity [s]ervice uses. “Utility facilities’ is listed as a

‘conditional community service use under MCC 39.7520(A)(6)
~subject to the applicable approval criteria. Again, as in the MUA-20

“zone, there is no language in any of the listed community service
. uses that includes construction activities to build the use as either an -
~_element of the use or as a separate use category that also must meet
.. 'the approval .criteria that otherwise apply to the permanent use.”

| Record 136 37 (undelscoung in omgmal footnote omitted) 2

While some county staff opmed that an amendment of the deﬁmtlon of :

"‘development” in the code supported the conclus1on that constructlon trnpacts R |

'should be cons1de1 ed part of the commumty serv1ce use, the hearmgs ofﬁce1 was -

not bound by staff’s oplnlon “Development” is not a teun used in the cornrnumty o
serv1ce use appwval Clltel ia. Add1t1onally, the code deﬁnltton of “development
does not p10v1de that “development” and ‘use” are always used 1nte1changeably B

It p10v1des only that “As the context allows or requzres the term ‘development

may be synonymous vv1th the term use and the terms use or development’ and 3-_ -

‘use and development ’”? MCC 39 2000 (emphas1s added) Thus a code refelence | o

to a commumty serv1ce use 1is not necessamly a reference to a commumty .

serv;ce ‘use and development ” See State v. Couch 341 01 610 617 18 147 P3d E

9 MCC 39.4300 through 39.4395 contain regulations applicable to land within
the MUA-20 zone. MCC 39. 4320(A) provides that “Community Service Uses
listed in 39.7520 pursuant to the provisions MCC 39.7500 through 39.7810” are
conditionally allowed in the MUA-20 zone. (Emphasis added.) MCC 39.7520,
titled “Uses,” identifies community service uses that may be permitted in a base
zone, including “utility facilities, including power substation or other public
utility building or uses subject to the approval criteria in MCC 39.7515(A)
through (H).” MCC 39.7520(A)(6).
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322 (2006) (the court first looks for statutory definitions of words in dispute).
Lastly, the county identifics legislative history related to the amendment of the
“development” definition to add the last sentence and a contemporaneous
statement that it was not a substantive change to the code. Respondent’s Brief 26.

The express text of the MCC does not regulate or apply the community
service use approval criteria to temporary construction activities associated with
a community service use. We conclude that the hearings officer did not
misconstrue MCC 39.7515 based on the text.

3. Context

Cottrell makes numerous arguments that the context supports its

interpretation of the term “use” as including related construction activity.
a. MCC 39.7515 and Case Law

Cottrell and PHCA argue that the hearings officer’s analysis concluding
that construction impacts are not part of the allowed use and subject to the use
approval criteria, is unsupported by the context of MCC 39.7515. Cottrell and
PHCA rely, in part, upon case law applying the county’s approval criteria for its
contention that a community service use must be maintained or always be
consistent with the applicable approval criterion and further contend that always
or maintained necessarily includes during the period of construction. See, for
example, PHCA’s Intervenor-Petitioner’s Brief 15 and Petition for Review 17
(citing West Hills & Island Neighbors v. Multnomah County, LUBA No 83-018
(June 29, 1983), aff’d, 68 Or App 782, 683 P2d 1032, rev den, 298 Or 150 (1984)
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(“the criteria * * * a]l are stated in strict terms and all have bearing on how

“consistent’ the use is with the character of the area.”).) (slip op at 16). PHCA

ar gues that the county intended to create a high bar f01 allowmg these commumty »
- service uses and that the heaungs ofﬁce1 1nco1rectly concluded that the list of |
: .cornrnunrty sewrce uses mcludes some that would necessanly mclude substantral e

;rmpacts :

g _'Cottreli argues: -

 “In Stephens v. Multnomah County, LUBA referred to these L
- identical  criteria relating to hazardous - conditions and natural
_ '_"resources as ‘unequivocal statements that certain condztzons must
- be maintained and remanded a decision where the findings appeared e
" to review the critetia as permissive rather than mandatory in their =
‘. requirements. 10 Or LUBA 147 [, 152] (1984) ” Petition f01 Review -
. _'17 (ernpha31s added) ' e

PHCA snmlarly cu:es West Htlls & Island Nezghbo;s as support for 1ts argument S

that the use must aiways be cons1stent w1th the cha1 acter of the area and that E

always 1ncludes during constructron PHCA Inte1 Ven01-Pet1t10ner S Brref 15

LUBANo 83 018 (shp op at 15 16 16n6)

The county responds and we agree, that the c1ted cases do not stand for
the statedploposrtrons InStephens the st01age of portable toﬂets wasa petmltted N
use in the base zone, but the storage and transfel of waste matertal was a

commumty service use and requrred a specrai permrt The county in Srephens drd |

not addt ess whether noise assoc1ated w1th the actrvrty was consrstent w1th the

character of the arca as requ1red by . MCC 39 7515(A) but rather 1mposed a
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condition of approval limiting the hours of operation to avoid interrupting
nighttime sleep. LUBA concluded, in Stephens, that it was necessary for the
findings to state whether approval was consistent with the area’s character and,
if such was the case, explain how the condition made the use consistent with the
character of the arca. That case does not address construction impacts and is not
analogous. Unlike the county in Stephens, where no finding of consistency was
made, here, the hearings officer found that the use is consistent with the character
of the area, as conditioned.

West Hills & Island Neighbors concerned a permit for a landfill as a
community service use. We concluded that the county could not base a finding
that the landfill was consistent with the character of the area on its conclusion
that the property would be consistent with the character of the area after the
landlfill use ended and the property was revegetated. LUBA No 83-018 (slip op
at 11-12). West Hills & Island Neighbors does not state or support an
interpretation that construction impacts must be considered.

We do not agree with Cottrell and PHCA that our case law supports the
conclusion that MCC 39.7515 requires consideration of construction impacts, We
agree with the hearings officer that, as a general proposition, the law may provide,
in a given case, that the focus is on the approved use as opposed to its
construction. For example, Citizens Against LNG v. Coos County concerned the
appeal of a county decision approving a permit to construct a 49.72-mile segment

of a natural gas pipeline. 63 Or LUBA 162 (2011). Coos County’s zoning code
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and OAR 660-006-0025(4)(q) al_lo_w_ed as “a conditional use in forest zones new

distribution lines, including gas pipelines, ‘with rights-of-way 50 feet or less in

- width.”” Id. at 171. The petitioners argued “that the county erred in approving a
. 1‘£cmpo_rary _45-fo_ct_[_—]widc_ construction easement for the pipeline, in addi_tio_n to - |
_the permanent 50-foot[-}wide right-of-way.” Id. (footnote omitted).. The

- intervenor-respondent responded, and we agreed

- “that a temporary. ‘construction -easement . or area necessary to
- construct a new distribution pipeline is not a ‘right-of-way’ for
. 'purposcs of OAR 660-006-0025(4)(q). ‘Right-of-way’ suggests a
. linear transportation or distribution system of some kind, not a
- 'tcmporary storage or construction staging area, and the focus of the I
rule is clearly the permanent right-of-way. As to whether a.
~temporary construction area that is neccssary 1o construct an -
- authorize use is itself an authorize use in a forest one under OAR
- chapter 660, division 006, it is reasonable to presume that the Land -
- Conservation and Development Commission (LCDC) did not view -
. such a temporary construction area to be a ‘use’ in itself, but rather -
. 'an accessory functlon that is necessary to construct the authonzed_ .
--'..'-use”Id at 172. S SRR il

- Accordingly, t_h_a_t ~case . is -instructive -and supports the -hearings officer’s -

interpretation of MCC 39.7515 that .con_strucfpion_impacfs_ ai'c no_t.a__part of the - |

community service use. . B _

-.McLaughlin v. Douglas County is :an_appca_l--qf a decision concluding that
a 7.5-mile subsurface natural gas ;tr_énsmissicn line and _asso:ciatcd _faci_litics
comprise . a “utility - facility necessary -for public scrv__ice” and :app_roving a
conditional use permit for the same. LUBA No 2020-004 (Apr 13, 2021). The

petitioner argued that the pipeline exceeded a statutory 50-foot right-of-way
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limitation in OAR 660-006-0025, as well as the county code, because an
additional 45-foot-wide area would be used during construction for clearing and
grading, temporary storage of spoil materials, and to provide a vehicle passing
lane. We agreed that the temporary use was not a permanent disturbance, was
associated with construction, and not legally limited to the 50-foot permanent
right of way.

The absence of language in a regulation should generally be considered
intentional. Bert Brundige, LLC v. Dept of Rev., 368 Or 1, 3, 485 P3d 269 (2021).
The hearings officer concluded, and we agree, that the county regulation of
temporary construction uses in other contexts, such as the large fill provisions in
MCC 39.7220, evidence that the county knows how to regulate construction-
related impacts or activity where it intends to do so and, in those cases, has
specifically called out the construction activity in the allowed uses. Record 137-
38. Differently, the county has not expressly included construction-related
impacts in the approval criteria for community service uses. We conclude that
the hearings officer did not misconstrue MCC 39.7515 based on context and case
law.

b. Comprehensive Plan Policies

Cottrell argues that interpreting the term “use” to include construction is

reinforced by the purpose and policy of the community service uses set out in the

Multnomah County Comprehensive Plan (MCCP). Cottrell maintains its
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mterpretatton 1equ111ng con31de1 atlon of constluctlon Impacts is suppm ted by the -
followmg pohcy in MCCP pohcy 2 45 | | |

' “Support the s1t1ng and development of commumty fa0111t1es and

" services appropriate to the needs of rural areas while avoiding
~-adverse impacts on farm and forest practlces wildlife, and natural
““and environmental resources including views of 1mportant natural
~landscape. featules ” MCCP 2-23. ' : :

_Cotu ell concludes nothmg suggests the county mtended to allow uses that o

.-would mtroduce constructlon 1mpacts of a. scalc and mtensuy that wﬂl_ S
: revolutmmze how extstmg 1esxdents can go about then dally hves Petmon .f01_. :
.Rev1ew 16-17. Cottrell argues that consxdermg constluctlon 1mpacts is necessary S

1o achleve the pohc1es of the zone, mamtammg that

- “[w]here a use 1nc1udes the. e1ect1on ofa buﬂdmg and the zone has._ .
' -_as one of its purposes protecting rural residential and farm uses, the
' conditional use criteria cannot be interpreted to aliow the destructlon
~-of the rural community character, natur al resources or the creation
" of hazards associated with erecting that building, solely on a theory
‘that such 1mpacts are assumed snnply because the cond1t1ona1 useis
-allowed Pet1t10n f01 Rev1ew 24, ' -

MCCP pohcy 2. 45 is not however properly read in 1solat10n MCCP pohcy 2 45

is found w1th1n MCCP chapte1 2 “Land Use” whose sole goai is:.

“To 1mp1ement an efﬁ01ent Iand use planmng process and policy
framework as a basis for all decisions and actions related to use of
land that is consistent with state law and community goals and
priorities, - addresses or. ‘mitigates potential conflicts between
‘different uses, and is 1mp1emented ina fa1r eqmtable and reasonable
manner.” MCCP 2-9. S :

MCCP chapter 2 introduces its “Community Facilities” discussion as follows:
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“Community facilities such as schools, parks, fire stations, and
cemeteries are currently allowed in a number of areas within the
[cJounty as ‘conditional uses’ if they meet specific criteria. The
following policies provide direction and support for County Zoning
Code requirements which guide the decisions related to these
uses[.]” MCCP 2-23 (emphasis added).

The need to meet applicable criteria is recognized. That does not, however, lead
to the conclusion that construction impacts are properly considered part of the
use.

MCCP chapter 3 “Farm Land” discusses the Multiple Use Agriculture
areas within the county and explains: “County policies for these areas promote
agricultural activities and minimize conflicts between farm and non-farm uses but
are less stringent than policies in [EFU] zones[,]” again, referencing the uses.

MCCP 3-11 (emphases added). Multiple Use Agriculture policies include:

“3.14 Restrict uses of agricultural land to those that are compatible
with exclusive farm use areas in recognition of the necessity to
protect adjacent exclusive farm use areas.

“3.15 Protect farm land from adverse impacts of non-farm uses.

“Strategy 3.15-1: Ensure that new, replacement, or expanding uses
on MUA zoned lands minimize impacts to farm land and
forest Jand by requiring recordation of a covenant that
recognizes the rights of adjacent farm managers and foresters
to farm and practice forestry on their land.

“Strategy 3.15-2: Amend Multiple Use Agricultural Zone to include
deed restrictions protecting surrounding agricultural and
forestry practices as a requirement for approval of new and
replacement dwellings and additions to existing dwellings.”
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MCCP 3- 11 12 (emphases added boldface and emphases
~omitted).!® . _ SR

The above MCCP policies read --together are consistent with the hearings :

E ofﬁcer S 1nterpretat10n of “use in MCC 30. 7515 that it does not lequne the -

" 'avo1dance of all related 1rnpacts on farm uses, and is focused on the use 1tse1f and C

mrnrmrzmg 1mpacts on farm uses. Thus the MCCP does not prov1de a context

'_:.that cornpels us to agree wrth Cottrell s 01 PHCA’S mterpretatron of “use N
PHCA’s Cottrell S, and GBSD’s ass1gnments of error assertrng that the L
hearlngs ofﬁcer_ r_nrsconstlued_ th_e term “u_se”_-i_n th_e conte_xt _of_ MCC 39.75 15 -are o

: 'denred

'B Adequacy of F;ndmgs and Substantlal Evrdence | PER I |
OAR 661 010 0071(2)(3) end (b) provrde that we wrll 1ernand a land use E

'decrsron for furthel pioceedrngs where the ﬁndrngs are 1nsufﬁ01ent to support the o
'decrsron except as p1 ov1ded in ORS 197. 83 5(1 1)(b) or the decrsron is not
'supported by substan‘ual evrdence in the Whole record Adequate ﬁndrngs 1dent1fy =

‘the relevant approval standard the evrdence 1ehed upon and explarn how the = '_

evrdence leads to the conclusron that the standard is. or rs not met Hezlle; v :

'Josephme County, 23 01 LUBA 55 1 556 (1992) Frndrngs must address specrﬁc G

issues related to the app1ova1 standards rarsed in the proceedmg,s below Norvell

V. Portland Area LGBC’ 43 Or App 849 853 604 P2d 896 (1979) ORS:

10 The MCCP does not define “compatible” for purpose of MCCP 3.14. The
plain meaning of “compatible” is “capable of existing together without discord
or disharmony.” Webster s Third New Int 'l Dictionary 463 (unabridged ed 2002).
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197.835(9)(a)(C) provides that we will reverse or remand a local government
decision that is not supported by substantial evidence in the whole record.
Substantial evidence is evidence in the whole record that a reasonable person
would rely upon to reach a decision. Dodd v. Hood River County, 317 Or 172,
179, 855 P2d 608 (1993).

PHCA makes numerous arguments that the hearings officer’s findings that
the use does not include construction are in error. PHCA argues that the hearings
officer did not apply the Stafe v. Gaines interpretation framework to the MCC
when they determined that construction impacts are not properly considered as
part of the use. 346 Or at 171-72. PHCA argues: “Nowhere do the approval
criteria include the supposed necessity of the facility, government requirements,
and supposed health hazards or system failures. In relying upon his belief as to
these matters, the [hearings officer] misinterpreted and misconstrued the
applicable law, and made inadequate findings unsupported by substantial
evidence.” PHCA'’s Intervenor-Petitioner’s Brief 14. PHCA argues that the
hearings officer “engages in irrelevant speculation with respect to the county’s
use of the stringent ORS 215.296(1) farm impacts test in MCC 39.7515(C)[.]”
PHCA'’s Intervenor-Petitioner’s Brief 17. PHCA argues that the hearings office
improperly relies on their experience working in land use and their inability to
“remember coming across an application where the construction impacts were
considered.” Record 35. PHCA cites Hood River Valley PRD v. Hood River
County, 67 Or LUBA 314, 330 (2013), for the proposition that “[t]he decision][
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Jmaker’s personal knowledge, even if ‘common knowledge,’ is evidence outside
the record and cannot support resulting findings.” PHCA Intervenor-Petitionet’s

- Brief 16. Cottrell also argues that the hearings officer relied upon 'a_h_incorr_ect
- c'o_nciusion_ that construc_tioh_tie t_emp_orary_in nature and that__the_ ant_ic_ipated years- -

i long duration of project construction, along with the impacts of construction is .

-such that constluctlon cannot be con31dered to genelate temporary 1mpacts
g 'Cottrell maintains that “[n]othmg in the test for 1nte1pret1ng local regulatlons set _ E

forth in PGE/Games 1ecognlzcs a heaung officer’s expenence ‘in hIS many yeals L

?of work in 1and use, the olden days of 1e31dent1a1 developrnent as relevant to -
dlscermng the meamng of a local 1egulat10n in the ﬁrst mstance Petmon for 5

Rev1ew 19

: comrnents were 1rrelevant to lntel pretmg the code or rehed upon thelr experlence_ S

in error. PWB 1_'e_spo_1_1d_s,_ ‘however, and we agree that t_he hear_mgs -ofﬁ_cel
“expressly was not ‘relying apon_’_s the _importahce_ of th_e_ proj_ect”_- and the -
€IToneous cotnmentary is extt_a_neous, _'and_ hai'miess error. p_WB’g_.:Iatewenot-- -
Respondent’s Brief to PHCA 10-11; see_ _al_&_o _Respon._d_ertt’s Brief 45. We _aleo_ o
agree with respondents that the hearings .ot‘ﬁc_er_’s__ commentary in the findings -
concerning extra record issues such as their land use experience is simply -
additional support for the hearings ofﬁcer’.‘s_main_conclu_eion that the MCCP and
MCC do not require the county to consider construction impacts as part of the

community service use. That conclusion is supported by the hearings officer’s
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interpretation, which we affirm. The findings are adequate without the disputed,
erroneous considerations. See Angius v. Washington County, 52 Or LUBA 222,
239-40 (2006) (concluding that the hearings officer’s comment concerning
personal knowledge or experience outside the record was not a basis for remand
when the comments was “merely an additional basis to reach the main
conclusion™); see also Allen v. City of Portland, 15 Or LUBA 464, 472, rev'd on
other grounds, 87 Or App 459, 742 P2d 701 (1987), rev den, 305 Or 103 (1988)
(holding that, when a local government makes an irrelevant finding, LUBA may
consider it “mere surplusage, and the fact that the finding may be erroneous or
not supported in the record is not grounds for reversal or remand.”),

We do not reach or resolve the remaining findings and evidence challenges
because those challenges rely on petitioners’ and intervenors-petitioners’
argument that the hearings officer misconstrued the code, which we reject above,
and they do not provide an independent basis for remand.

Cottrell’s second, GBSD’s first, and PHCA’s first subassignment of error
under their assignment of error are denied. For the reasons set out in our
resolution of Cottrell’s second assignment of error we do not address the
construction-related challenges in GBSI)’s and RFPD10’s second assignments
of error.

COTTRELL FIRST ASSIGNMENT OF ERROR

ORS 197.797(6)(e) provides:

“Unless waived by the applicant, the local government shall allow
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the applicant at least seven days after the record is closed to all other
 parties to submit final written arguments in support of the
- application. The applicant’s final submittal shall be considered part
~ of the record, but shall not include any new evidence. This seven-
" day period shall not be subject to the limitations of ORS 215 427 or

' 227 178 and ORS 215 429 or 227 179.7 PR |

Cottrell maintains that PWB submltted

- “IA} 309-page final written argument prov1dmg the ﬁrst and only
indication of how PWB believed that criteria were satisfied. In this
- final argument, PWB introduced new interpretations, -identified -
* which evidence satisfied the standards for the first and only time and
-~ proposed 24 pages of new and revised conditions of approval,
- claiming that thr ough these COHdlthIlS the ploject wouid satlsfy the
e standards ” Petltlon for Revrew 8. kS R |

Cottr ell ar gues that PW.B S ﬁnal subrmssron

“dev1ated so SIgmﬁcantiy from the 1n1t1a1 apphcatlon that it is more
- aptly classified. as an amendment rather than a final written
~argument, The result was to prejudice [p]etltloners substantial
- rights in depriving them of the opportumty to respond Petltlon for
- Review 8-9 (01tat10n omltted) i i A

A Standard ofReVIew ._ | _' g .

'Cottr eli’s ﬁrst ass1gnment of erlo1 1s that the hearmgs ofﬁcer comm1tted i

procedural error prejudlcmg thelr substantrai nghts when the hearmg s officer

accepted new. ev1denee that PWB 1ncluded in thelr ﬁnal wrxtten arguments
W1th0ut prov1d1ng Cott1e11 an opportumty to 1espond We w111 reverse or remand
a local govemment decmon wherem the local govemment “[t]aﬂed to follow the
procedures apphcable to the matte1 before it ina manner that plejudtced the

substantial rights of the pet1t1oner[ ]” ORS 197 835(9)(&)(]3)
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B.  Waiver

PWB argues that Cottrell waived this assignment of error because they did
not object to the hearings officer’s consideration of components of the final
argument letter. Cottrell maintains that preservation was not required because the

material was submitted after the record was closed to new evidence.
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As we explained in Eng v. Wallowa County:

“As a general matter

“*Any right that petitioner may have to rebut new evidence
under Fuasano [v. Washington County Comm., 264 Or 574,
507 P2d 23 (1973)] or ORS 197.7[97](6)(b) requires that
petitioner contemporaneously assert that right of rebuttal at
the time new evidence is submitted, so that the local
government can rule on the merits of the request and allow an
appropriate opportunity for rebuttal where such opportunity
is warranted.” Frewing v. City of Tigard, 47 Or LUBA 331,
338 (2004).

“We have held, however, that where evidence was submitted with
the final legal argument, neither the hearing nor the time before
adoption of the final decision provided petitioners with an
opportunity to make their objections known to the [local
government]. Brome v. City of Corvallis, 36 Or LUBA 225, 234,
aff’dl,} Schwerdt v. City of Corvallis, 13 Or App 211, 987 P2d 1243
(1999), abrogated on other grounds by Church v. Grant County, 187
Or App 518, 69 P3d 759 (2003). We held in Brome that the party
challenging evidence improperly included with legal argument is
not required to make a written request to respond to the evidence.
Id at 234. Rather, on appeal to LUBA, the petitioners must
demonstrate ‘that they objected to the procedural error below, if
there was an opportunity to do so’ and the error prejudiced their
substantial rights. /d. The opportunity to provide comments must be
meaningful.” 79 Or LUBA 421, 433-34 (2019).
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In Eng, the petitioner did not object below to the county’s consideration of
new -evidence included -with the applicant’s final written argument.. 'We

nonetheless concluded that the county cornmitted procedural error -where it

: con31dered that evrdence and did not. pr ov1de the petltlonel wrth an opportumty

to 1espond PWB ar gues that this case is. d1strngu1shable from Eng, because the

8 county in Eng deliberated and made a tentatlve de0131on three days after 1ece1vrng S |

new ev1dence and the county s board chan sard at the begmnlng of the meetmg :

'that no new written or oral testrmony Would be accepted leferently here, months SR

lapsed between the trme the ﬁnal wntten Iegal argument was submltted and the__.. -

hearrngs ofﬁcer 1ssued therr decrsron Further PWB mamtams that the heanngs

ofﬁcer S Wllhngness to reopen the 1ecord for good cause 1s ev1denced at Record S

' 434 whrch mcludes the heaungs ofﬁcer s posrtrve response to a Septernbel 7

2023 emaﬂ from someone not a party to thrs appeal askmg that the hearmgs

officer accept 1ebuttal testrmony that the county did not t1me1y 1ece1ve due toa g

"computer problem PWB also makes general arguments that petrtroners could -
'have litigated thelr case dlfferently, for example argumg to the hearmgs ofﬁcer o

that the hearmgs ofﬁcer had reopened the record by acceptmg a legal ar gument =

with ev1dent1ary components or ﬁhng a motlon to take ev1dence outsrde the. g
record with LUBA. . | g

Aithough there are other ways, Cottrell could have htlgated thelr case, both - |
before the hearmgs officer and before LUBA, it is unclear to vs how Cottrell

would know of the hearings officer’s purported willingness to reopen the record
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for good cause and therefore how the hearings officer’s response to the
September 7, 2023, email is arguably relevant. Furthermore, in determining that
the procedural assignment of error was not waived in Brome, we did not rely on
the length of the time between the filing of the final written argument and the
issuance of the final decision. In Brome, the time between closure of the record
and issuance of the decision was not as short as the three days in Eng but instead,

exceeded three weeks. The petitioner in Brome

“did not object to intervenor’s submission of evidence on QOctober
5, 1998, during the course of the hearing on that date, or in the
intervening weeks until the city issued its written opinion on
October 29, 1998. [We stated that] we disagree that the foregoing
circumstances afforded petitioners an opportunity to object to
intervenor’s violation of ORS 197.7[97](6)(e). The evidence was
submitted prior to the October 4, 1998 hearing as part of intervenor’s
final argument, and neither the hearing nor the period until the city
adopted the final written decision presented an opportunity for
petitioners or other parties to testify or otherwise make objections
known to the city council.” 36 Or LUBA at 234,

We conclude that Cottrell did not waive their objections to the inclusion of certain
material in PWB’s final written argument and proceed to our discussion of each
item challenged by Cottrell.
C. Material in PWB’s Final Written Argument Submission
1. Introduction
Cottrell characterizes numerous items from PWB’s final written argument

as evidence. ORS 197.797(9) provides that, for the purposes of the section:
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“(a) ‘Argument’ means assertions and analysis regarding the
- satisfaction or violation of legal standards or policy believed
relevant by the pr oponent to a demsmn CAr gument’ does not

- 1nclude facts. : - -

- (b) ‘EV1dence means facts documents, data or other mformatlon _
: .. offered to demonstrate compliance or noncompliance with the -

- standards beheved by the ploponent to be 1elevant to the

e _demsmn iF _ SR R E ORI TP P

Statements Chalienged by Cottrell |
| a Potentlal for Bml Water Orders o S

Cottrell ar, gues that PWB 's legal argument contalned new ev1dence when |

PWB stated that “{1]f the scheduie is delayed [PWB] w111 no longel be able to o o

p10v1de Buil Run Water w1thout 1ssu1ng a boﬂ water ordet whlch W111 have o |

masswe economic effects on the state . Record 127 PWB 1esponds that

adm1ssmn of new ev1dence is not a baSIS for reversa1 or remand where the new B

1nformat10n is not offered to demonst1 ate comphance or noncompliance w1th S

appmval standards ” ORS 197 797(9)(b) We agree

In Eng, the apphcant s ﬁnal wrltten ar; gument 1ncluded an emall flom a

contractor that had wo1ked on one of th1 ee su1round1ng dwelhngs Although the _
emaﬂ was prowded as context f01 and to rebut the opponents ev1dence where it

was ev1dence rehed upon by the dec131on maker fo1 purposes of detetmtnmg

Whethe1 at least thtee dwelhngs exxstmg on Eanuary 1, 1993 as lequned by
apphcable cr1ter1a we concluded that it could not be 1ncluded n the ﬁnal wrttten

ar gument w1thout allowmg the opponents an opportumty to respond
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Brome concerned the city’s decision approving a university’s development
plan for a hotel/conference facility. 36 Or LUBA at 226. The petitioner argued
that material submitted with final legal argument included a list of universities
and discussion of one of the university’s involvement with campus hotels and

that the city relied on that evidence in making their decision. We concluded:

“The evidence presented and the argument based on that evidence
were directed at what seems to be the crucial issue of the challenged
decision: whether hotel/conference facilities are customarily
associated with universities. The city council considered
intervenor’s new evidence and associated argument, and ultimately
agreed with intervenor. We cannot say that the final decision makers
did not find intervenor’s new evidence persuasive.

LLE I S

“Once the applicant improperly submitted evidence into the record
pursuant to ORS 197.7[97](6)(e), the city had two choices: it could
reject that evidence, or it could offer an opportunity for other
persons to respond to that evidence. Here, the city did neither.
Accordingly, we conclude that the city committed procedural error
that prejudiced petitioner’s substantial rights.” Id. at 233-35,

In both Eng and Brome, the new evidence was relevant to the decision maker’s
conclusion that the approval criteria were satisfied.

Here, PWB’s reference is to a boil water order in an introductory section
of PWB’s letter and is not linked to any approval criterion. Record 127. The
hearings officer referenced the boil water order but not in the context of an
approval criterion. The hearings officer made a general observation that “I also

believe this facility is necessary to continue to provide safe water for up to a
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mlillon 01 egonlans When a natur al d1saste1 affects the Bull Run Watershed koK

and pufs one quarte1 of Oregomans dnnkmg water at rlsk ? Reco1d 14 Cottrell I_ '

_faﬂs to connect the borl Water order statement to an appr oval or 1terlon or argue_ | '
k Ithat the heaungs ofﬁcer 1mproperly rehed on the boﬂ wate1 o1de1 statement m_ o
: :dec1d1ng to approve the apphcations In the absence of eVIdence or argument that :
. _the healmgs ofﬁcer s de0151on is 1mprope11y based on con31derat10ns othe1 than .
:the approval crlterla, _we wﬂl not assume such error. Furthe1 PWB correctly S -
_'observes that mformatton regardmg potentlal b01l Water orders and related 1rnpact _' :
: was aheady in the recmd at Record 3737 and therefore not new evrdence PWB’s L

'Intervenm -Respondent s Brief to Petltlon for Rev1ew 10 We wﬂl not develop - :

Cottrell’s ar gument for them Deschufes Development V. Deschutes Cty 5 Or .
LUBA 218 220 (1982) Cott1e11 does not set out a ba31s for remand
Weight leen to Transportatlon Staff Testlmony

CottreH argues that PWB mtioduced new. ev1dence when 1t stated that e :

o [c}ounty transportatton is the authorrty on. whether the ploposed rnmgatlon is -
_sufﬁ01ent to keep the [c]ounty s roads both safe and ‘within county standards |
given the potential impacts in the .Co_nsttuct_lon [T_ranspo_rtatl_on Impact _Anal_ys1s e

(TIA)] and [the] Project TIA.” Record _1_58;__-$ee also Petition for Review 10. .

Cottrell posits:

“Identification of the statute and standard of review. appropriate
when . considering [clounty transportation . staff testimony is
presented by PWB as a fact mandating deference to staff decision|
Jmaking regarding road mitigation. [Record 148]. . ‘County
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Transportation is the authority on whether the proposed mitigation
is sufficient to keep the [c]ounty’s roads both safe and within county
standards|.]” |Record 158, 275]. Hearings Officer reliance at
[Record] 47.” Petition for Review 10 (emphasis added).

Cottrell does not develop an argument explaining sow the hearings officer relied
on the cited PWB material to conclude that an applicable criterion was met. The

hearings officer stated:

“I put particular weight on [the county’s Transportation Memo dated
September 6, 2023,] as I am very familiar with [the] County
Transportation Department|] from many years of providing them
legal advice. They are jealous of their roads [and] want to see them
maintained and function properly. The County Transportation
Department is the single best expert on their own roads. I weigh this
expert testimony over competing testimony. If the County
Transportation Department, with the many and sometimes onerous
yet feasible conditions placed on the PWB, believe these roads can
function and allow farmers to continue to successfully do business,
I defer to these experts.” Record 47.

This statement does not reveal any reliance on the final PWB written argument.

Moreover, Cottrell does not explain what specific PWB statement at
Record 148 is not legal argument, in this case, an assertion regarding the
satisfaction or violation of a legal standard. PWB argues Cottrell misrepresents
its argument and that it argued staff testimony may be given additional
significance. Without specific direction from Cottrell and reviewing the entire

page ourselves, we find PWB stated:

“Importantly, County Transportation has reviewed and verified the
conclusions of Global Transportation Engineering, the project’s
transportation engineer, that the project will not create gridlock or
safety hazards. County Transportation’s ‘staff have special expertise
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in the safe and efficient use of the right-of-way and various demands

on streets, including {raffic, parking, and loading.” NDNA v. City of

Portland, 80 Or LUBA 269, [286] (2019). In addition to that expett
status, County Transportation’s testimony should be given

- additional weight as a neutral reviewer of applicant and opposition

© testimony. See Wal-Mart Stores, Inc. v. City. of Bend, 52 Or LUBA

261, 277 (2006) (a local decision maker may assign additional

" significance to the testimony of city or state engineers based on their

o 'neuttahty 1ega1d1ng the development proposal) ? Recmd 148 |

.'-' 'We agree Wlth PWB that 1ts assertton that welght should be glven to county i

'staff opxmon on the. lssue of Ioad safety and CltatIOHS to LUBA cases is

pelrmsSIbIe Iegal argument that 1t 1s ana1y31s regaidlng the satlsfaction of legal S
standards 01 pohcy beheved 1eievant by the proponent to a dee1smn not 1nclud1ng .
ev1dence Cottrell’s ar gument does not state a basm for remand

PWB’s Character:zatlon of Vldeos _' '-:_3 B o

Cotttell argues that PWB submztted ev1dence when it aIleged opponent DR -
v1deos were staged and 1neluded a dtetlonaly deﬁmtton of the w01d staged N

“Dtetmnary deﬁntttons help to artlculate the 01d1na1y meamngs of woxds Stop -

the Dump Coalztzon v. Yamhzll County, 364 01 432 447 (2019). PWB made legal
argument commentlng on its petceptlon of the quahty of petltloneis evidence.,

Add1t10naliy, assummg for purposes of this op1n10n that the deﬁmtton of

“staged” is evidence, we agree with PWB that Cottrell has made no attempt to . - _'

show that the hearings officer relied on the definition. As PWB points out, the -
hearings officer characterized the videos as “excellent and informative” and thus

did not accept PWB’s characterizations. PWB’s Intervenor-Respondent’s Brief
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to Petition for Review 15 (citing Record 50). Cottrell does not set out a basis for
remand.

d. PWB Speculation Concerning Fire Department
Response

Cottrell argues PWB provided evidence when it speculated as to the legal
effect of a refusal by an emergency response provider to communicate with

construction crews. PWB stated that

“emergency response coordination requires the cooperation from
the emergency responders, anf] element that has been lacking to
date. In the event that the emergency response entities refused to
coordinate with [PWB], who is also a critical public service
provider, on a final plan or refused to consider options for
communication with [PWB] construction crews, it would be those
entities creating a potentially hazardous situation rather than
[PWB].” Record 349,

This is a legal argument that the use will not create a hazardous condition
in contravention of MCC 39.7515. Cottrell does not set out a basis for remand.

e, Review of Prior Decisions and Other Arguably
Legislative History

Cottrell argues PWB stated in its legal argument that it had reviewed over
2,000 county applications and that the county had never considered construction
impacts and that, because the record only contains five of the over 2,000
purportedly reviewed county applications, only those five approvals may be
considered.

PWRB’s final argument states:

“The [c]ounty has also never accepted the opponents’ proffered
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interpretation on any like case in the past. [PWB] reviewed over
2,000 prior [c]ounty decisions and has provided for the record key -
examples of this fact, at Exhibit 1.70, 1.71, 1.72, and 1.73. For
- example, in Exhibit 1.70, the County with an analy51s perfo1med by
~the same :[c]ounty planner as is involved ‘with this project,
- specifically looked at only ‘Once construction 1s complete’ (page 4).
-k % These cases unequwocally demonstrate that the [c]ounty has
never applled the permanent use approval criteria to the temporaxy
- construction activities necessary to bu11d the pelmanent use.” Y
L "-.-Recmd 140 (footnotes om1tted) S R :

-PWB ar gues that “[a]s the fact that the county has never before apphed then code S

to constructlon was in the record and that was the pomt of. the pnor dec1szons

statement 1t cannot be prejudmai to [Cottrell] ” PWB s, Intel veno1-Respondent S .

.Bnef to Petztzon f01 Rev1ew 12,

Cott1ell does not ar gue that (or ldenttfy whe1 e) the hearmgs ofﬁcer rehed |

m any way on the aileged rev1ew of over 2, 000 cases or that the assert1on that the

county had never v1ewed construction in the manner put forth by opponents was

new ev1dence and we. wdl not develop the11 aigument for them Petltlon for =
Rev1ew 10 Cottrell does not set out a ba51s for 1emand L N
S H Length of Constructlon Delay |
Cottrell states T | -

“A dlscussmn of the length of delay created by constructton
"mcludmg a new table, a new average calculatlon from construction
‘delay being 3 seconds and ‘the statement - prov1d1ng further
explanation of what the traffic engineer means by [* * *] minimal
~ delays’ are all new facts. [Record 152-53]. [The h]earings [o]fficer
relied on this new fact at [Record] 49. Petitioners had no opportunity
to explain why the new facts are misleading and incorrect.” Petition
for Review 10-11.
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1 PWB’s final argument includes the following statement:

“So, how much delay are we talking about? At the very worst (peak
construction) at the most delayed intersection (Capenter/Cottrell),
the delay caused by the project is all of 15 and a half seconds. Table
1 below shows those calculations, done by subtracting the existing,
background conditions seconds of delay from the peak construction
(with road closures) seconds of delay. The information comes from
the Construction TIA and One-Access Analysis. Note that this also
includes growth in background traffic, so it is a conservative
estimate of the seconds of delay caused by the project.

SN2 OO 1O B WD

11 “The average (mean) of these seconds of delay is all of 3.3 seconds
12 for the Dodge/Altman closures and 3 seconds for the Lusted/Cottrell
13 closures.” Record 152.

14 Cotirell states that we held in Knapp v. City of Jacksonville that the city council
15 properly rejected calculations allegedly based on data in the record as new

16  evidence. 70 Or LUBA 259, 272 (2014). In Knapp,

17 “we agree[d] that the annotated site plans and petitioner’s
18 calculations of lot coverage constituted ‘new evidence,” which was
19 submitted to controvert testimony, on the construction plans and
20 orally at the hearing that the proposed development complies with
21 the lot coverage limitations. It is not apparent on the face of the site
22 plans that the impervious surfaces exceed 50 percent of the lot area.
23 Petitioner’s argument to that effect relies on a series of
24 interpretations, assumptions, and trigonometric calculations that
25 was not previously available in the [Historic Architectural Review
26 Commission (HARC)] record. Because the city council’s review
27 was confined to the HARC record, the city council correctly rejected
28 that new evidence.” Id.

29 While discussing the analysis of farm impacts in the record, the hearings

30 officer stated that public roads:

Page 44



R R B U N S UC I NS

“IA]re shared public roads that we all use. We use them not just for
~ transportation but to have access to water, sewer, gas, power etc. as
- [right-of-way]s are common (and free to use) conduits for these
 lifesaving utilities. When we share these roads, there often will be
. _construction projects to fix the roads, fix or install utilities, widen
- the roads for new development and we need to slow down and take
- detours. There is irritation, delay and inconvenience but as thisis -~
“part and parcel of sharing this public resource. I find that with the
. extensive but feasible conditions regarding construction, it will not
cr: eate a 51gn1ﬁcant nnpact undel the farm 1mpact[s] test ' |

- “The fact that there wﬂl be only an average of three seconds of delay
e '_at area 1nte1sect1ons supports thls conclusmn ” Record 49

| The heanngs ofﬁcer concluded that theie is not a s1gn1ﬁcant 1mpact unde1 the_ o
' farm 1mpacts test before statmg that the ﬁndmg was also supported by the length e
'.'of delay Although the three second delay calculatlon could be cons1de1ed new .' o

evrdence, Cottrell has not developed an argument that the heaungs ofﬁcer relled _. .

on the three second delay calculanon where the hearmgs ofﬁcer found that the E

standaId was met mdependent of the three second delay conclus1on Cottrell does.

not set out a basm for 1emand

| g _' Revnew of Leglslative Hlstory of Farm Impacts Test_ -

Cott1 ell argues that the heaungs ofﬁce1 accepted as thelr own the facts in o
PWB’s statement “We have rev1ewed the many hours of legtslatwe hlst01y to
confirm that the leg1slature d1d not 1ndrcate any 1ntent10n to apply [the farm -

1mpacts test in ORS 215 296] to constructron 1ather than o1 in addrtton to the - S

ultlmate use. [Record 260] ” Pet1t1on for Revrew ll Cottrell contends “What

this legislative history shows or does not show is a factual statement intended to
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influence how the criteria must be interpreted.” Id. Cottrell asserts “[The
hjearings [o]fficer adopted these new facts as [their] own at [Record] 46.” Id.
PWB responds that its statement that it reviewed many hours of legislative history
may be a new fact but Cottrell does not tie the statement to an approval standard.

The hearings officer stated that “[PWB’s] final rebuttal devotes 67 pages
to this subject and I will use that as an abbreviated framework to make my
decision using [PWB’s] numbering.” Record 46. This is not an adoption of the
legislative history statement but a statement that the hearings officer will use
PWDB'’s statement as a framework. We agree with PWB that Cotirell has not
developed an argument that the hearings officer relied on PWB’s asserted review
of the legislative history. Cottrell does not set out a basis for remand.

h. Tree Plan

The hearings officer adopted findings regarding tree protection and MCCP
chapter 5 (Natural Resources) policy 5.40. Cottrell argues that the hearings
officer accepted new evidence when it adopted as findings PWB’s explanation in

its final argument that

“*[One third] of the trees that must be removed within the Dodge
Park Boulevard right-of-way to accommodate the pipeline are less
than 6 inches DBH,” and trees under 6 in[ches] are not included in
the tree replacement calculations and the methodology used by * *
* PWB for counting trees are all new facts presented for the first
time after the record was closed to all parties. [Record 252-53].
These statements were adopted as findings by the [h]earings
[o]fficer at [Record] 43.” Petition for Review 11.
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PWB maintains that the _tre_e footnote in its .ﬁ_n_al_ _argnment is consistent
with the S‘tatf_:ment f_ro.rn PWB_’S _Wildli_fe_lrnpact Mem.o' in.the_record and the
regulatrons in the code. Footnote 64 at Record 253 states: o

-~ “As provided in the Tree Plan at Exhibit J. 75 Attachment A a lar oe
" percentage of the trees to be removed are less than 6 inches DBH.
~For example, nearly [one third] of the trees that must be removed
~ ‘within the Dodge Park Boulevard right-of-way to accommodate the
':'ﬁ_'plpellne are less than 6 inches DBH. Typ1cally, trees under 6 inches
" DBH are not included in tree replacement calculanons ‘To be
. ‘conservative, the [PWB] is including all trees in its tree removal -
-~ count and has provided ‘a replacement ratio recommended by the
o project’s wildlife biologist of 1.5:1 and takes into consideration the_
' '-range of t1ees srzes ExhlbltI 96 g 6 (erdhfe Habltat Memo) 2

~ithe ﬂnal wntten argument drscussmg the tree plan or the relevant MCC ST

_-regulatrons and thus does not develop thls subassrgnment of etror, Cottrell does i

not set out a basis for 1emand R
3. Feasrblllty and Condltlons of Approval

‘. Feasnblllty

Cottrell argues | that PWB’S ﬁnal argument submrttal pr oposed constructron e

related condrtrons of approval related to srgnage and drrver educatlon and

amendmg the T1 afﬁc Control Plan (TCP) “relatlng to emergency coord1nat10n

trip caps and plovrdmg access through constructron zones Petrtron for Rewew o

12. Cottrell contends that wrthm 1ts legal argument

“PWB claims for the first time that these -conditions imposing
~ amendments to the project are feasible because federal standards
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impose similar requirements. [Record 179]. Whether compliance
with a condition is feasible or why feasibility should be assumed are
all new assertions purported to show that compliance will be
achieved and as such, they are new facts.” Petition for Review 12.

PWB stated in its final submittal:

“It is clearly feasible to develop a traffic control plan, as evidenced
by the fact that every project doing work in the right-of-way must
have one that compllies] with the ‘184 pages of specific standards’
provided by the Federal Highway Administration if ‘the normal
function of the roadway is suspended.” Exhibit 1.75 (Construction
Supplemental Information).” Record 179,

Cottrell does not argue that Exhibit 1.75 was new evidence. PWB’s
argument that Exhibt .75 was sufficient to establish feasibility was legal
argument concerning evidence that was already in the record. Moreover, as we
explained previously in this opinion, construction is not part of the MCC 39.7515
use evaluation and Cottrell has not shown how these conditions relate to an
applicable approval criterion. Cottrell has not established a basis for remand.

b. Conditions of Approval

Cottrell argues:

“PWB’s final submittal included numerous new conditions of
approval imposing detailed and highly specific limits on how
construction will occur including signage, driver education, and
mandating amendments to the [TCP] relating to emergency
coordination, trip caps, and providing for access through
construction zones. [Record 57, 168-69, 346], full list at [Record
409-32]. The effect of these conditions is to change how
construction occurs.” Petition for Review 12.

PWB responds that the assignment of error is insufficiently developed for review;
“Although the conditions, and proposed revisions to conditions, span 22 pages
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and include dozens of cond_itions .ar_l.d__sub_—condi_ti_o_n._s, _[Co_ttreﬂ] does not bother

to identify a single offending condition.” PWB’s _IntervenoreRes_pondent’s Brief

5 to Petltlon for Review 18 (empha31s omztted)

~ In Marine Street LLC'v. Czty of. Asforza, we concluded that the1 e IS no 11ght .

_ to 1espond to a ploposed cond1tlon of app10va1 submltted after the close of the

. ev1dent1ary 1ecord that wasa 1estuctlon on an approved text amendment and we

__ -.concluded not ev1dence 37 Or LUBA 587 597 (2000) However in Haugen V. '_ L

. Cn‘y of Scappoose the Court of Appeals conciuded that a petitlonel had a nght o

'_to 1espond Where the c1ty councﬂ appi¢ oved an appllcatlon subject toa cond1t10n __ :
:of approval hmltmg the number of Iots to.a totai less than that 1equested in the_ | -
underlylng apphcatlon 330 01 App 723 724 25, 545 P3d '760 (2024) Durmg the ;. -
'local or oceedings in Haugen the city « councﬂ 1eopened the record to only allow. -

. comments from 1nte1venor S counsel and the petltloner “1dent1f1ed spemﬁc =

factual assertions made by lntervener S counsel * ok that were offered to

convince the council — the dec151on[ ]makel — to approve, the apphcatmn as ..
11m1ted by the condition, notw1thstand1ng the councﬂ s appa1 ent conclusmn that o
the . or1g1na1 apphcatlon was 1ncon315tent Wlth the comprehenswe plan and . -'

.apphcable_ land use regulat_ions.’_?f_g_l_d_. -at 7_3__0_._ :T_h_e._Cou_rt -of Appeals found .

sufficient for developing their argument _ 

“petitioner’s recitation of specific statements made by the city -
council members related to the requirements for the specific zone
for which they were considering a zone change and overlay request
— which, under the circumstances represented a conclusion that the

Page 49



| N J—y

10
11
12
13
14
15
16
17
18
19
20
21

application did not comply with relevant standards — and
intervener’s statements in response[.]” Id. at 732.

The facts in Haugen differ from those here in important ways, including
the fact that, in Haugen, the petitioner specifically identified the challenged
condition and the Court of Appeals was able to pinpoint the city council’s
reliance on that condition to change the outcome from denial to approval.
Differently, here, Cottrell describes broad classes of conditions, that is “signage,
driver education, and mandating amendments to the [TCP] relating to emergency
coordination, trip caps, and providing for access through construction zones[]”
but does not provide any analysis of any specific condition explaining why the
conditions (presumably limiting construction impacts) changes the application
itself in a manner requiring that Cottrell be able to respond or relates to the use
as opposed to its construction. Petition for Review 12.

Again, we will not develop Cottrell’s argument for it. Cottrell does not set
out a basis for remand.

Cottrell’s first assignment of error is denied.

OAN’S FIRST ASSIGNMENT OF ERROR

OAN argues that the hearings officer misinterpreted and misconstrued
applicable law and failed to make adequate findings supported by substantial
evidence in concluding that reasonable alternatives to a selected pipeline route

were considered, as required by ORS 215.275(2).
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A. Introduction R

Count1es are requ1red to aHow on EFU land those uses set out in ORS -

21 5__.2__83(_1_). ORS 215.283(1) pr_ov_ides that uses al}owed on EFU land include:

““(c) Utility facilities - necessary -for. public .service, including G
" 'wetland waste treatment systems but not including
- commercial facilities for the purpose of gener ating electrical

. power for public-use by sale or transmission towers over 200
. feet in height. 4 wiility facility. necessary for publzc service
- may be estabhshed as provzded in: R : o

M) ORS2]5275 or

o : “(B)If the utlhty facdlty is an assoc1ated tiansmlssmn line,
..as deﬁned in ORS 215 274 and 469 300. » (Emphas1s
s added) :

o .ORS 215. 275(5) provzdcs o

“The governing body of the county or 1ts des1gnee shall 1mpose cleau
-~ and objective conditions on an application for utility facility siting
. under ORS 215.213(1)(c)(A) or 215.283(1)(c)(A) to mitigate and
" minimize the impacts of the proposed facility, if any, on surrounding
. lands devoted to farm use in order to prevent a signiﬁcant change in
- accepted farm practices or a significant increase 111 the cost of falm

| practlccs on the suxroundlng farmlands.” -

A county may conditionally allow on EFU land thosc uses authorized -

under ORS 215.283(2). ORS 215 296(1) p10v1des

“A use allowed under ORS 215.213(2) or (11) or 215 283(2) or (4)
may be approved only where the }ocal govermng body or 1ts o
designee finds that the use wﬂl not: AR

“(a) Force a sxgmﬁcant change in accepted farm or forest
p1actlces on sunoundmg lands devoted to fa1m or
forest use; or - : -
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1 “(b) Significantly increase the cost of accepted farm or
2 forest practices on surrounding lands devoted to farm
3 or forest use.” (Emphases added.)
4

ORS 215.275(5) and ORS 215.296(1) are similar, ORS 215.275 differs from
5 ORS 215.296 in multiple respects, however, and provides, in part:

6 “(1) A utility facility established under ORS 215.213(1)(c)(A) or
7 215.283(1)(c)(A) is necessary for public service if the facility
8 must be sited in an exclusive farm use zone in order to provide
9 the service.

10 “(2) Todemonstrate that a utility facility is necessary, an applicant
11 for  approval under ORS  215.213(1)(c)}A) or
12 215.283(1)(c)(A) must show that reasonable alternatives have
13 been considered and that the facility must be sited in an
14 exclusive farm use zone due to one or more of the following
15 factors:

16 “(a) Technical and engineering feasibility;

17 “(b) The proposed facility is locationally dependent. A
18 utility facility is locationally dependent if it must cross
19 land in one or more areas zoned for exclusive farm use
20 in order to achieve a reasonably direct route or to meet
21 unique geographical needs that cannot be satisfied on
22 other lands;

23 “(c) Lack of available urban and nonresource lands;

24 “(d) Awvailability of existing rights of way;

25 “(e) Public health and safety; and

26 “(f) Other requirements of state or federal agencies.”

27 We have explained that

28 “[alt the core of the necessity test is the requirement that the local
29 government determine that the utility facility cannot feasibly be
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located on non-EFU land, which in turn requires that the local
_government consider reasonable alternatives to siting the facility on
-~ BEFU-zoned -1and.” - Central Klamath County CAT v. Klamath
County, 40 Or LUBA 129, 140 (2001).

. ORS 215 283(1)(0)(A) is lmplemented in the county s EFU zone in MCC

39. 4225(A) Wthh govems “1ev1ew uses in the EFU zone Rt The hearmgs ofﬁcm - |

o MCC 39. 4225 stateS°
“REVIEW USES

) '_-“(A) Utzl ity fac:lztzes necessary for publzc service, mcludmg Wetland
waste treatment  systems - but ‘not . 1nclud1ng comme101a1 -
facilities for the purpose of generating power for pubhc use -
by sale or transmlssmn tOWGlS over 200 feet in helght_ 2
"_Plovzded ' B : : '

D Radio and television towers 200 feet and under when found n
. tosatisfy the requirements of ORS 215.275 ‘Utility facilities - -
" necessary for public service; criteria; mitigating impact of
facility’ and MCC 39. 7550 thlough 39. 7575 i

: ---_.':.“(2) - Wireless communications facilities 200 feet and under when - -
- found to satlsfy the 1equ1rements of MCC 39. 7700 thlough -
39.7765. | . . _ |

“(3) All other utility facilities and/or transmission towers 200 feet
and under in helghr subject to the following: |

“(a) The facility satisfies the vequirements of ORS 215.275,
' “Utility - facilities - necessary for public service; - criteria;
mitigating impact of facility’; and
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“There are two segments of the pipeline that cross EFU lands.
Segment 1, along Lusted Road will be outside the road right of way
but will be tunneled under the ground. Segment 3 will be in the road
right of way (ROW) along Lusted and Altman Roads.

“Segment 1, outside of the ROW, has to comply with the additional
standard in the MCC above and mirror ORS 215.283[(1)](¢) and
ORS 215.275 regarding utilities in the EFU that are not in the ROW.
This is a much more complicated process. [PWB] addresses these
standard[s] in Exhibit A.10 titled 2.C Pipeline EFU Review
Application Narrative. I adopt that as finding[s] to demonstrate it
meets this standard. Exhibit A.10 page 4 explains that the EFU
alignment was necessary to connect the facility to the pipeline [for]
‘technical and engineering’ feasibility reasons. I also adopt [PWB’s]
legal reasoning found in its Final Rebuttal Argument, Exhibit .1,
Section E.

“[PWB] correctly argues that there is no alternatives analysis
requirement for the Filtration Facility itself (which I agreed to in the
introduction to this decision)[.] The alternatives analysis is only
required for this small portion of the pipeline that is in the EFU and
outside of the ROW.” Record 27-28.

As its alternatives analysis, PWB submitted a three-and-a-half-page report
from RhinoOne Geotechnical dated August 9, 2022, and entitled “Geotechnical
Technical Memorandum Raw Water Pipeline Alternatives from Lusted Road to
Filtration Facility[,]” (RhinoOne Alternatives Analysis) which describes six
potential pipeline routes that would connect the project pipeline infrastructure

with the filtration facility and existing pipe network in the immediate area.

“(b) The facility satisfies the requirements of MCC 39.6500
through 39.6600; 39.7525(A); 39.8000 through 39.8050; and
39.6745.” (Emphases added.)
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Record 6024 25 The RhmoOne Altematlves Analy51s explams “ [t]he rationale

for ehmmatmg ﬁom furthel ccns1deratlon the raw wate1 plpelllle 1outes that

_avo1d EFU land ok Rec01d 6026
The hearmgs ofﬁcer accepted PWB s argument that 1t selected anon- -

1esoulce zone property fo1 the ﬁl‘uatxon facﬂlty, routed the ovezwheimmg )

| majouty of pipehnes thiough non-resource lands and as a 1esu1t only a smgie N -

--"EFU p1operty out31de of the [ROW] is needed w1th the turmel bemg located_ 0

_ 'between 147 and 217 feet below the surface of the ploperty » Recmd 28 :

'(emphasm in onglnal)

B Pl’esel‘vation T

ORS 197 835(3) p10v1des that LUBA “may only reV1ew issues ralsed by o
-any partlclpant before the Iocal hearmgs body as prov1ded by ORS 197. 195 _:._:;- o
197 622 or 197. 797 whichever is apphcable ”? OAN aiguee “The 1nadequacy of :
1 the ORS 215.175 alternatives sites analys1s was ar gued below, at. Record 3342,
_‘In this case, [PWB’s] analys1s of altematlve p1pel1ne routes is not sufficientand

: _fal_ls to comply with the alternative analysis required by ORS 2___15._275.’? OAN’s

Intervenor-Petitioner’s Brief 4 (quoting Record 3342).

. PWB responds that the issue raised at Record 3342 s not the same issue

raised in this assignment of error and argues that OAN has not preserved this -

assignment of error, 1000 Friends submitted the following testimony at Record . -

3342-43:

“ORS 215.275 -
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“The facility fails to meet the criteria in ORS 215.283(1)(c)}(A) and
ORS 215.275. For the purpose of complying with ORS 215.275,
[PWB] cannot separate the treatment facility from the pipelines
required to connect the facility to the existing water system. The
treatment facility and its pipes are a single facility because the
pipelines are required to connect the treatment part of the facility to
the larger water system. For that reason, the proposed facility is
located on both EFU and MUA-20 land. [PWB] must consider
alternatives in which the entire facility can be located outside of
EFU designated lands.

“In this case, [PWB’s] analysis of alternative pipeline routes is not
sufficient and fails to comply with the alternatives analysis required
by ORS 215.275. There are other alternatives in which the facility
would not be located on EFU land at all and would not require any
pipes to cross EFU land in order to connect to the existing water
system. For that reason, [PWB] has not shown that the facility ‘must
be sited in an exclusive farm use zone’ due to the factors outlined in
ORS 215.275(2). See also 215.275(3). [PWB’s] initial analysis of
alternative sites showed that locations with the UGB exist, are
available, are technically feasible, meet the project’s locational
requirements, and comply with public health and safety concerns.
[PWB’s] proposal violates ORS 215.275.”

The issue that 1000 Friends raised is that the entire facility, including the
raw water pipelines, can be located on non-resource land and, thus, it is not
necessary to locate any part of the water infrastructure on resource land.
Differently, OAN raises the following three issues: (1) In approving the portion
of the pipeline in the EFU zone to connect the facility to the existing pipe
infrastructure, the county failed to adequately consider alternative pipeline
routes; (2) The RhinoOne Alternatives Analysis fails to address all of the factors
in ORS 215.275 and is not substantial evidence to support a conclusion that the

pipeline must be sited on EFU land; and (3) The hearings officer’s findings on
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aIternati_ves are inadequate to suppo_rt the co_n_clu_sion that the pipelines “must be
sited in an exclusive farm use zone.” ORS 215 275(1).

| The pu1 pose of the p1 eservatmn 1equ11 ement is to prevent unfau sur prrse _

-'Bozdt v, Clackamas C’ounty, 107 01 ‘App 619, 622, 813 P2d 1078 (1991) A
pet1t10ne1 may not fall to 1aise an 1ssue Iocally and then unfalrly surpuse the loan o
'-govemment and other partles by ratszng the 1ssue for the ﬂrst t1me at LUBA Id L o
"A partlcuiar 1ssue must be 1dent1ﬁed in a manner detarled enough to gtve the local .
government and the partres falr notlce and an adequate opportumty to respond -
'Id at 623 We agree wrth PWB that the 1ssue that 1000 Fnends 1alsed below_ '
.undel ORS 215. 275 is dtstmot from and not lnclusrve of the water plpelme S
-ﬁahgnment alternatlves analy31s 1ssue that OAN 1a1ses on appeal OAN does not ) -
' pomt to any othet 1nstance 1n the record where 1t ralsed the 1ssue of alternatrve_ SN
routes to be eonsrdered and the 1ssue 1s wa1ved . | | | R
| OAN also argues that the hea1 mgs ofﬁce1 S decrslon is not supported by_ A
substantral evrdenee because the ev1dence rehed upon is conclusory and does not
- :mclude raw data 1e11ed upon by the expe1 ts We explamed in Lucze; v Czty of

| Medford that

- “[i]n or def t0 preserve z‘he mghl‘ fo challenge atLUBA the adequacy s
~of the adopted findings to address a relevant criterion or the. .
evidentiary support for such findings, a petitioner must challenge
the proposal’s compliance with that criterion during the local
proceedings. Once that is done, the petitioner may challenge the
adequacy of the findings and the supporting evidence to demonstrate
the proposal complies with the criterion. The particular findings
ultimately adopted or evidence ultimately relied on by the decision
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maker need not be anticipated and specifically challenged during the
local proceedings.” 26 Or LUBA 213, 216 (1993) (emphases
added).

We set out the proper reading of Lucier in Bruce Packing Company v. City of
Silverton, 45 Or LUBA 334, gff*d, 191 Or App 305, 82 P3d 653 (2003). In Bruce
Packing Company, the applicable quasi-judicial zone change criteria required a
finding that “[t]he uses which would be permitted in the proposed zone could be
accommodated on the proposed sitc without exceeding its physical limitations.”
Id. at 349 (brackets in original). The petitioner argued that the city failed to
“evaluate whether the subject property can accommaodate all of the uses allowed
in the [relevant] zone, not just the proposed use.” Id. The petitioner also argued
that there was no evidence supporting statements in the findings “that the
property will discharge stormwater into the municipal system, that there are no
steep slopes, wetlands or other onsite natural features that require protection, and
no cultural or historic resources in the area that affect development.” Id. at 350.
‘The petitioner maintained that it raised below “the general issue of whether the
proposal complied with ‘each and every’ criterion under [the code provision],
with specific reference to [a specific code subsection]” and that “waiver under
ORS 197.7[97](1) simply does not apply to arguments that [the] adopted findings
are inadequate or not supported by substantial evidence.” Id. at 351 As we

explained:

“The critical considerations under Lucier and ORS 197.7[97](1) are
whether issues were raised below regarding compliance with an
approval criterion and, if so, whether those issues were ‘raised and
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accompanied by statements or evidence sufficient to afford the
-~ governing body, planning commission, hearings body or hearings -
~ officer, and the patties an adequate oppottunlty to respond[ ]”’ Id
“at352- 353 (quotmg ORS 197. 797(1)) '

_'We concluded that “[a]t no pomt below d1d pet1t1one1 or another party ar gue that
"'.[the code subsectlon] requnes evaluatmn of all uses allowed in the [1elevant]
- 3zone Indeed * ok pett‘uonel $ attomey discussed [the code subsectton] in teims

'that suggested the 01ty need consxdel only the proposed use 2 Id at 353

R “Because no issues were 1a1sed below regardmg these matters the

city was not required to. adopt a responsive finding addressing such -
~issues. In other words, if the city had adopted no findings
- whatsoever regarding the presence or. absence  of stormwater
__ drainage, wetlands, steep slopes, etc., the city would not have
' committed reversible error. In that sense, the challenged finding that |
. there are no storm drainage limitations, wetlands, steep slopes, |
" natural resources, or historic and cultural resources on the property -~ -
" is simply surplusage. The lack of evidence supporting unnecessary .
. or nonessential ﬁndmgs is not a basxs for 1evelsal or 1emand “Id at -

| 'sCons1stent w1th our demslon m Bruce Packmg C’ompany, we have_ dh
"concluded that whele a d1 aﬁ: tr ansporta’non study was available durmg the 1ocal I

proceedmgs and did not mclude a techmcal appendix ‘an objectlon to the
'm1ssmg techmcal append1x eould have been 1alsed at any t1me Thezefo1e any - o

issue ‘concerning the mlssmg techmcal mfmmatlon 1s waived and cannot be v

ra1sed for the first time at LUBA.” Lowrey v. Cnﬁy of Portland 68 Or LUBA 339,
353:(2013). As mentioned above, the ev1dence subm1tted by PWB mcluded
RhinoOne Geotechnical’s August 9, 2022, _RhlnoOne_ Alternatives Analysis

report describing six potential pipeline routes that would connect the project
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pipeline infrastructure with the filtration facility and existing pipe network in the
immediate area. Record 6024. The RhinoOne Alternatives Analysis explains
“[t]he rationale for eliminating from further consideration the raw water pipeline
routes that avoid EFU land * * *.” Record 6026. We agree with PWB that OAN
does not identify where it raised below the issue that expert reports or summaries
of those reports are not substantial evidence absent the raw data or that the raw
data must otherwise be in the record and the substantial evidence challenge is
waived. PWB’s Intervenor-Respondent’s Brief to OAN 41-42.

C. Findings

OAN also argues that the hearings officer’s findings are inadequate
because they fail to explain how the RhinoOne Alternatives Analysis, or any
other evidence in the record, demonstrates that ORS 215.275 is satisfied. QAN
argues that the three-and-one-half-page Rhino Alternatives Analysis is
conclusory and does not address the ORS 215.275 factors. OAN’s Intervenor-
Petitioner’s Brief 8. OAN also argues that the project objectives do not justify the
selected alternatives as required by ORS 215.275. Id. at 9. OAN did not waive
the findings challenge because the alleged inadequacy of the hearings officer’s
findings did not arise until the hearings officer issued their decision and, because
there was not an opportunity for a local appeal of the hearings officer’s decision,
OAN had no opportunity to raise the findings challenge until this LUBA appeal.
Riverview Abbey Mausoleum Company v. City of Portland, 79 Or LUBA 38, 42,
aff’d, 297 Or App 192, 440 P3d 684 (2019) (a petitioner is not required to
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anticipate erroneous findings or interpretations in a final decision in order to
challenge them at LUBA). OAN’s findings challenge regarding ORS 215.275 is
not Walved | | IR

OAN does not however acknowledge or challenge the hearmgs ofﬁcer s

ﬁndmgs addressmg comphance thh ORS 215 275 The hearmgs ofﬁcer adopted -
as ﬁndmgs PWB S, appllcatlon narrattve at Exhlblt A 10 wlnch addresses ORS e

215. 275 and “tdentlﬁes alternatlves and evaluates the factors to demonstrate the

raw water ptpelme isa utlhty facﬂlty necessary for pubhc service.”!? Record 181. |

'.'We agree ‘with PWB that the hearmgs ofﬁcer also 1nc01p01ated by 1eference the - |

| detatled ﬁndmgs at Record 7695 98 These ﬁndmgs mclude that

: “Rhmo One Geotechmcal assembled and led a Geotechmcal L
. Technical Adyisory Committee {GTAC) to provide geotechnical -

 and seismic guidance for the Bull Run Filtration Project. The GTAC . © |

" consisted of regional subject matter experts that included geologist -
and geotechmcal eng1nee1s The TAC membels mcluded [ﬁve ltsted S
“experts]. - | S

" “The GTAC met on several occasions to review results of
- geotechnical investigations and provide guidance on how to avoid . ' -
- ‘and/or mitigate project hazards and risks, including for pipeline
. alternatives. Pipeline alignment and construction alternatives were
“evaluated and refined over the course of a year. Six raw water
‘pipeline alternatives were studied including alignments within and =
- outside of EFU lands.” Record 7696-97 (parenthetical omitted). -

12 The hearing officer adopted PWB’s Exhibit 2.C Pipeline EFU Review
Application Narrative and PWB’s reasoning in its Final Rebuttal Argument,
Exhibit 1., Section E, as their findings that ORS 215.275 is met. Record 27-28.
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The incorporated findings then discuss features of various alternatives

before concluding

“The proposed, selected alternative (RW Alternative 1* * *) avoids
the steep scarp along Lusted Road and hazards associated with the
Dodge Park alignment. It provides a direct route between the
existing conduits in Lusted Road and the filtration facility. For
purposes of seismic resiliency and technical feasibility, the GTAC
determined that tunneling under the upper slope at the proposed
depths (147 feet to 217 feet below ground surface) provides the
greatest protection of the pipeline in the event of an earthquake or
landslide.” Record 7697.

PWB identified and the hearings officer’s findings incorporated multiple
project objectives including the adequacy of the selected alternative to provide
seismic resiliency. Record 7696. The findings identified the relevant approval
criterion, ORS 215.275, and explained that the expert’s analysis established that
the selected alignment provided the greatest protection in case of earthquake or
landslide. The findings are adequate.

OAN’s first assignment of error is denied.

COTTRELL’S FOURTH ASSIGNMENT OR ERROR

Cottrell’s fourth assignment of error is that the findings are inadequate to
address their argument that the communications tower will negatively impact
endangered migratory birds in violation of MCC 39.7515(B). Petition for Review
42. PWB responds that the communication tower is not subject to MCC

39.7515(B). We agree.

Page 62



10
11
12
13
14
15
16
17
18
19
20
21

- Uses allowed as a community service use in the MUA-20 zone include

radio and television transmission towers. including: “VHF and UHF television -

-~ towers, FM radio towers, two-way. radio, common carrier, and cellular telephone -
_.-towe1s, and fixed m1c10wave towers[ ]” MCC 35 7520(8)(3) PWB apphed f01
-and was gr anted a Comrnumty SBIVICG Cond1t10nal Use Permit f01 a Radio
_ ;T1 ansmlssmn Towe1 (Commumcatzon Towel located at Flltration Facﬂ1ty) MCC :
e 39 7515 prov1des that transrmssmn towers approved as a commumty servme use |
: -“shall meet the appr oval crlteua of MCC 39.7550 through 39. 7 575[ 1? -We agree . :
-._w1th PWB that MCC 39. 7515(B) is not an apphcable appmval critenon for the_ 3
: 'commumcations tower and the hea11ngs ofﬁcer was not requlred to adopt ﬁndmgs o
: addressmg the -relatlonshlp between -_’_t_he_ -_cq__rnm_umcauon_s _-__tpwel_ .__ar__ld_ MCC B |

39, T5158).

Cottreli s fourth a331gnment of err or is demed

PORTION OF GBSD’S SECOND ASSIGNMENT OF ERROR P

PHCA’S FIRST ASSIGNMENT OF ERROR SECOND THROUGH

FOURTH SUBASSIGNMENTS

A. . Introduction .

MCC 39.7515(A) requires that the community service use be “consistent
with the character of the area[.]” GBSD argues in its second assignment of error
and PHCA argues in the second through fourth subassignments of its sole

assignment of error, that the hearings officer misconstrued the law and made
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inadequate findings unsupported by substantial evidence that the proposed use is
consistent with the character of the area.

Multnomah County v. City of Fairview concerned an appeal of a decision
approving a conditional use permit for an aggregate barge uploading, stockpiling
and truck transshipping facility. 18 Or LUBA 8 (1989) (City of Fairview).
Applicable county conditional use criteria included a requirement that “the
approval authority shall find that the proposal * * * is consistent with the
character of the area.”’® Id. at 10 n 2. We concluded that the decision maker’s
conclusion that the proposed use is consistent with the character of the area
requires that the decision maker identify the area considered and provide (1) a
rationale or justification for the selection of the area considered, (2) a description
of the character of the area, and (3) an explanation of why the criteria is or is not
met. Id. at 14-16. Citing Knight v. City of Eugene, PHCA argues that approval
standards that require an analysis of impacts of a use on nearby areas or uses in
the area must identify the relevant area. PHCAs Intervenor-Petitioner’s Brief 19-
20 (citing 41 Or LUBA 279 (2002)). Below, we discuss GBSD’s and PHCA’s

assignments of error using the framework set out in City of Fairview.

13 In City of Fairview, the subject property had been annexed by the city but
was still subject to county land use criteria.
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B. Area Seiected

The geographic boundaucs of the area con31de1ed by the heaungs ofﬁcer

_ale dc5011bed at Recmd 195 thmugh 197 and are deplcted below

L o —— Miks
0 65 1 - ) A

Study Area '
Cormmerdial b orest )’um\g
Agriculture Zoting '
g HumlReﬁdenmlimeQ
Mul' - MUA?ﬁfuhng
; Fitralion laculyl Mie Racﬁus Rx:fexmce
== Ppehnes

: e Emergency AccessRoad

Filtration
Facllity

“Figure 9. Co_n__spli_dateﬁ Lar_id US_e_ Study 'Atga'wlth G_eneya_!iz'ed Zor_ﬂ_ﬁ_g }

Record 196 PHCA argues that the hearmgs ofﬁcer d1d not explam thc dlstmcnon
betwcen alca” in MCC 39 75 15(A) or (D) and “smroundmg lands” 111 MCC
39 7515(C) PHCA’S intelvenor-Petltzoncr S Brlef 19. Accozdmg to PHCA
“Such mtel pretatlon 1s essen’aai to add1essmg the county s approval standalds

1elatmg to the character of the aiea, the area w1thm WhICh only cx1st1ng or
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programmed public services will be required and the lands to which the farm
impacts test is applied.” Id.

MCC 39.7515(A) requires that the hearings officer evaluate whether the
use “[i]s consistent with the character of the area[]” and MCC 39.7515(D)
requires that the hearings officer evaluate whether the use “[w]ill not require
public services other than those existing or programmed for the area.” (Emphases
added.) Differently, MCC 39.7515(C) requires that the hearings officer

determine that the

“Use will not:

“l.  Force asignificant change in accepted farm or forest practices
on surrounding lands devoted to farm or forest use; nor

“2.  Significantly increase the cost of accepted farm or forest
practices on surrounding lands devoted to farm or forest use”
(Emphases added.)

PHCA does not explain why an interpretation distinguishing between
“area” and “surrounding lands” is necessary to determining if the hearings officer
identified the area they were considering for purposes of MCC 39.7515(A) or
(D). Moreover, the farm impacts area is concerned only with surrounding lands
that are devoted to farm or forest use. We agree with PWB that there is no support
for PHCA'’s argument that the hearings officer must compare and contrast
different criteria with different operative language and different regulatory
purposes. See Schrepel v. Yamhill County, 81 Or LUBA 895, 930 (2020) (a

character of the area standard is distinct from a farm impacts standard in a code).
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MCC 39 75 IS(A) as well as (D), 1efers to an area to be studled MCC 39 7515(C)
1efe1s to sun oundmg iands and the rmpaet on farm and forest uses ther eon.
“Area and “sunoundlng lands” are d1ffe1ent telms and the hearlngs ofﬁce1 was
not 1equn ed to adopt ﬁndrngs d1st1ngu1shmg the two | |

| _PHCA’S second subass1gnment_ of error is denied. - ..

C Area Character

| GBSD argues that the hearlngs ofﬁcer falled to adopt adequate ﬁndings . |
: -supported by substantlal ev1dence GBSD argues the hearmgs ofﬁcer adopted '_ e
'PWB 5 F}nal Wntten Ar gument in 1ts entn‘ety as 1t relates to the characte1 of the .

area and that in domg so, _the hearmgs ofﬁce1 d1d not adequately descnbe the : _. TR

character ofthe area. B RN
i 1 Descrlption of Resrdentlal Character i o
GBSD asserts that We concluded in Kme V. Czty of Bend that descnbtng :
an area as “generally residential” is msufﬁclent 72 Or LUBA 423 435—36 | |

(2015) GB SD contends that the heanngs ofﬁce1 adopted as part of then‘ ﬁndmgs_

_-PWB’s descuptlon of the a1 ea in part as farm or forest Iand Wlth 1ura1 1e31dences

that Vary gIeatly in . age 31ze style and appea1ance and that th1s does not
adequately capture the area s chalactel '_3 | | i | | _. | _ ._

PWB 1esponds that a detalled descnptron of the character of the area is
p10v1ded The descrrpnon of res1dent1a1 uses in the study area 1ncludes the
following: | | |

“Residential development is the predominant _1*ura1_. development
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land use in the study area. Rural residential development is found on
the bench below and east of the filtration facility site (served
primarily by Lusted Road and Dodge Park Boulevard). Clusters of
residential development are found in the rolling hills west of that
area, primarily along roadways, and often adjacent to mid- to large-
scale nursery operations. Rural residences are located across
Carpenter Lane from the filtration facility, and along both sides of
Cottrell Road.

“Unlike farm, forest, and public uses, residential development can
be sensitive to potential impacts from public facilities or from
agricultural operations (in the reasonable worst case development
scenario). This potential is addressed in detail in subsection A.3 [of
this narrative] to ensure that no impacts will occur from the filtration
facility.

“As shown on Figures 15-20, rural residences in the study area come
in a wide variety of sizes, ages, and designs. In the aggregate,
residential uses generate substantial traffic and have external
impacts related to noise, outdoor lighting, and appearance.
Residences also generate transportation impacts, can have adverse
visual impacts, and contribute to ambient noise and light levels, as
discussed under [the] noise and lighting impacts [section].”'* Record

" The record explains that two thirds of the study area is designated resource
and the remaining third is designated as rural residential exception areas and
includes as part of PWB’s characterization of the area, the explanation that

“Rural residences help to define the character of the study area.
Rural residences are found in all study area zones, but
predominantly in rural residential exception areas. Based on GIS
analysis, there are approximately 370 homes in the study area (this
includes both rural exception area homes and farm and forest-related
dwellings). As documented in Appendix 0.1 and Section 1.A, the
age, size, style, and appearance of homes and accessory structures
and outdoor storage areas in the study area vary greatly.” Record
8036 (boldface omitted).
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7904 05 (footnote omitted).

The descriptmn of 1e31dent1al uses 1n the area are more expanswe than that

1ec0gn1zed by GBSD and is more than a statement that the area IS genelally

'1es1dertttal ”

GBSD s suba331gnment of error is derued
” 2._ . Descnption of Roads _ “

GBSD also mamtatns that the heanngs ofﬁcer s descnptmn of the area |

;..-.farls to capture the breadth of the character of the area, WhICh 1t describes as a
' place w1th a lack of s1dewalks and walkable shouldels but where mm1mal t1 afﬁc :
_; enables walkers Tunners and bxkers to safely use the rtght of way and for students
. to use 1oads f01 track pract1ce GBSD s Intervenor—Pet1t1oner s Bnef 9 10 . _. |
o PWB argues that GBSD d1d not Pleserve tlns issue as 1t relates to the use, .. o

..as opposed to 1ts construction PWB s Intervenor-Respondent s Brref to GBSD _ ._ o -
_.8 In the prese1 vatron sectlon of 1ts 1nterven01-pet1t1one1 S brlef for thts_ o
ass1gnment of error, GBSI) 1dent1ﬁes ten pages wrthout spe01fy1ng whete it - |

ar gues that the walk and bike use in the area was part of the area character for s
purposes of evaluating operat1onal 1mpacts Id at 5 (cmng Record 1404 2947— _. s
51,3721,3731-32,5034). In 1ts reply b11ef GBSD does not specrfy where in the a

ten pages 1dent1ﬁed in 1ts 1nterven0r—pet1t10ne1 S bnef thIS issue was preserved
but 1nstead crtes an add1t10nal page and prov1des addmonal ar gumcnt related to
construcnon GBSD’s Reply Bltef 2 In the ongmally 01ted lO pages, GBSD

1atsed issues with 1espect to safety of students in the area as a 1esult of trafﬁc but
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does not, as required by our rules, indicate where it preserved an argument that
current road usage must be include in the description of area character (instead it
appears to us potentially relevant to GBSD’s assignment of error related to
hazardous conditions).

We are not required to comb the record to determine whether an issue has
been preserved. In the course of our review of the record, however, we have
observed very broad GBSD statements in the record that the construction and use
will impact the character of the area. See, for example, Record 3731 (“our
concerns about safety of our students both during construction and during
operation of the facility.”). GBSD does not, however, develop an argument to us
that pedestrian and bicycle use of the right-of-way is a relevant characteristic of
the area for purposes other than construction impacts. For the reasons set out in
our resolution of Cottrell’s second assignment of error, construction impacts on
the character of the area are not relevant. The hearings officer did not err in not
including elements of the area’s character potentially relevant to construction in
their description of the area character.

GBSD’s subassignment of error is denied.

D. Rationale for the Area Selected

GBSD contends that the county failed to provide an adequate rationale for
the area selected. GBSD describes the study area as encompassing “a small area
of land surrounding the filtration site that is expanded to encompass areas of

traffic impacts.” GBSD’s Intervenor-Petitioner’s Brief 7. GBSD argues that the
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hearings officer’s rationale for the area studied is based on traffic and impacted

intersection considerations because they concluded that “the filtration facility

_ itse}f__ will be quiet, edorless, safe, and r_elatively t_mebtrus_i_ve[._]” Id (citing Record
1 9_(_})._.__G_BSD_._opines that the --“[_t]his_standard-—_—:'- e_f a st_tzdy_ a_t#ea _e_abi_ned,by. the

-tx_'afﬁe itﬁpac_t_s of the [p_]roje_et w_o.u_ld__be a defens_ible:oﬁe — if it_add_l_'_e_ss_ed..a_ﬂ_ of
-the 1mpacts of the tr afﬁc 1dent1ﬁed by PWB.” Id GBSD ar gues e

| “As part of the condztions outlmed by the [h]earmgs [o]fﬁcer s
_idec1s1on trucks heading towards and leaving from the water
" filtration site are slated to avoid roads that have direct access to four
- [GBSD] schools. [Record] 93. These schools are Sam Barlow High

" School, Bast Orient Elementary School, West Orient Middle School,

-~ and Kelly Creek Elementary School. Id. Yet all of these schools are
* outside the study area. PWB presented a study area for the character =~
. of the area based on traffic 'impaets yet excludes certain schools that
it admits and recognizes are going to be impacted by the increased _
" traffic. The area surveyed was too small and failed to consider the =
. entirety of traffic impacts that the record describes as certam to
U materlahze 13 GBSD’S Intervenor-Pentmner s Brief 7. o

o _GBSD atgues that the 1mpact on area schools is clea11y a use externahty y

'not mcluded m the study arca and in fact ev1denced by the heanngs ofﬁcer s

IS “The three GBSD schools closest to the filtration facility site are located
along or near roads that the [c]ounty has design designated as freight routes with
no restrictions in its Transportation System Plan (“T'SP’). Rec[ord] 1969.” PWB’s
Intervenor-Respondent’s Brief to GBSD 4 (footnote omitted). Sam Barlow High
School is three miles northwest of the filtration site, Id. at 5 (citing Record 473-
74). East Orient Elementary School and West Orient Middle School are located
approximately 2.5 to 3 miles west of the ﬁltratlon site. Id (01t1ng Record 475-
77).
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imposition of a condition of approval related to those schools. Similarly, PHCA
argues, within its second subassignment of error, that the selected area does not
include “an area extending to the high school and its environs” and because it
does not address impacts, identified in their fourth subassignment of error, it is
not supported by adequate findings and substantial evidence. PHCA’s
Intervenor-Petitioner’s Brief 20.

PWB argues that in Tarr v. Multnomah County we concluded that nothing
in the MCC defines or prescribes the study area for purposes of MCC
39.7515(A). 81 Or LUBA 242, aff’d, 306 Or App 26, 473 P3d 603 (2020), rev
den, 367 Or 496 (2021). PWB contends that PHCA argues the findings do not
address opposition testimony or resolve conflicting positions but that the decision
maker is required to address key issues and is not required to identify and respond
to every piece of opposing evidence. PWB’s Intervenor-Respondent’s Brief to
PHCA 18 (citing Stoloff v. City of Portland, 51 Or LUBA 560, 567 (2006)). PWB
argues PIHICA. does not object to any portion of the findings explaining the basis
for the study area.'® PWB argues that PHCA is simply disagreeing with the
conclusion without explaining why the findings are inadequatc and that PHCA’s
argument is insufficient. Vanderburg v. City of Albany, LUBA No 2022-082 (Jan

5, 2023) (slip op at 12-13). Furthermore, roads serving schools are included in

' PWB maintains PHCA points to testimony submitted in response to
compliance with the surrounding lands standard in MCC 39.7515(C)’s farm
impacts test and was addressing the findings at Record 263-268, 48.
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the study area and PWB argues th_at _it_accepted a c_ons_t_ruct_iot_l rel_a_t_ed_eondition

of appr_oyal as an accommodation to neighbots and that it is not required to obtain -
_ comphance w1th MCC 39. 7515(A) We agtee L

PWB 1dent1ﬁes 11 pages of ﬁndtngs descubmg area boundanes the study - -

area, and the ratzonale for its selection. Record 189 99 -The heaungs officer - |

adopted these fmdmgs and thereby estabhshed that they agreed w1th these_

Statements regarding the extent of the area, The ﬁndmgs descube the study area |

- as “large enough to include mnsery crop. Iand and assocrated wholesaie nursery . -

: 'operattonal centels and agrlcultmal plocessmg opelatzons[,] potent1a1 L

V1ewshed 1rnpact areas[,]” “cumuiatwe 1mpacts across the pto;ect ” and “off site

'":1mpacts on 1ntersect10ns that the transportatmn engmeer chose based on their

professronal Judgment and in response to feedback recewed du1 ing PWB s publtc :

_engagement process. Record 190 195 In Czty of Fazrwew we 1mp11ed that
-1dent1ﬁcat1on of an area that excluded terutory w1th1n 31ght and sound or other o
| effects of the use 1s an unr easonable 1nte1 pretatlon of “alea ” 18 01 LUBA at 15 '_

n 6 PWB s Intervenm —Respondent’s Brtef to PHCA 23 24 (quotlng Record 198- |

99) Hete in findings adopted by the heari 1ngs ofﬁcer PWB explams o

“[T]his study area is designed to be large enough to include the
entire project as well as all areas where externalities or sensitivities
of the proposed use could potentially have impacts, with -the
_potential transportation and agricultural impact categories driving
the study area boundaries. The study area includes the filtration
facilities, communications tower an emergency access road from
Bluff Road, the intertie on Lusted Road, and related raw and ﬂn_tsh_ed
water pipelines. The boundaries of the study area take into
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consideration roadways and topographical features which clearly
divide areas of the counties.” Record 195.

We agree with PWB that GBSD and PHCA do not address the hearings
officer’s findings selecting the area to be considered or explain why they are
inadequate to respond to opponents’ advocacy for a larger area. Roads impacted
by the water facility use are included in the analysis even if the destination of
some users of those roads, including schools, is outside the study area. GBSD
and PHCA do not establish a basis for remand.

These subassignments of error are denied

E. Hearings Officer’s Conclusion that the Use is Consistent with
the Character of the Area

1. Findings and Evidence Related to Consistency of Use with
Character of the Area

a. Inadequate Findings Subassignment of Exror
PHCA argues there is no support for the hearings officer’s statements, that
MCC 39.7515(A) is vague and open to interpretation and that the county intended
some flexibility in its interpretation, and the hearings officer therefore made an
incorrect interpretation inadequate for our review. PHCA’s Intervenor-
Petitioner’s Brief 23.
The hearings officer found, in part:

“IMCC 39.7515(A)] is a crucial criterion for this application and
one for which there is a great deal of testimony. I firmly believe that
is because this standard is so vague and completely open to
interpretation. I believe the [blJoard must have intended some
flexibility in this interpretation or else they would not have
permitted the highly intensive community service uses in these
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zones. To narrow it down, what is evaluated under these criteria is
‘the final uses and not the construction of these uses. I find that, as
conditioned, the final uses, the filtration plant, the pipelines
underground, and the intertie site meet these criteria and are
- consistent with the character of the area, I adopt the staff ﬁndlngs o
E above as my ﬁndmgs kEE ST

S ..“I aglee w1th [PWB] that the code allows 1mpacts flom these -
U condltxonal uses to be mitigated by condtttons ? Recmd 41. '

: 'PWB responds that the heaungs ofﬁce1 conducted a PGE/Games code S

j 'mterpletatlon because they rehed on the context of the code to determlne the o

scope of the use. PWB 3 Inteiven01~Respondent S Bnef to PHCA 33 We agree

with PHCA that the hearings ofﬁcel S 1nte1 ptetatlon is not tied to the text of the -

code and is at least partlally 1nadequate for 1ev1ew Howevet we agtee w1th the -

hearmgs officer’s statements that the code aliows the 1mp051t10n of cond1t10ns_

'and that such allowance is relevant to the 1nterp1etat10n of the cr 1te1 1on ORS B

197. 829(2) prov1des that we may prov1de an 1nte1pretatzon whele the local
government has piowded an inadequate 1nte1 pretatlon 17 We do so hele and
conciude based on the pur pose staternent and the p10v131on aHowmg conditlons
of approval that, although the criteria must be met, some ﬂ_ex_lbl_h_ty_ IIS _1n_fac_t

incorporated into _'the.code,.'as'the hea'_rings_ofﬁcef conc_luded. MCC 3‘.9..75 00, the .=

17 ORS 197 829(2) p10v1des

“If a local government .- falls to . 1nterpret a prowsmn of 1ts
comprehensive plan or land use regulations, or if such interpretation
is inadequate for review, the board may make its own determination
of whether the local government decision is correct.”
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purpose statement for the Community Service Uses chapter, notes that
development of these uses may be appropriate based on “their public
convenience, necessity, unusual character or effect on the neighborhood[.]”!®
MCC 39.7510 expressly states that the approval authority may attach conditions
to a community service use approval in order to uphold the purpose and intent of
the chapter and to ‘mitigate any adverse effect upon the adjoining properties

which may result by reason of the conditional use allowed.”!? (Emphases added.)

This assignment of error does not establish a basis for remand.

B MCC 39.7500 states:

“This subpart of MCC [clhapter 39 provides for the review and
approval of the location and development of special uses which, by
reason of their public convenience, necessity, unusual character or
effect on the neighborhood, may be appropriate as specified in each
base zone.”

19 MCC 39.7510 contains “Conditions and Restrictions” and states:

“The approval authority may attach conditions and restrictions to
any community service use approved. Conditions and restrictions
may include a definite time limit, a specific limitation of use,
landscaping requirements, parking, loading, circulation, access,
performance standards, performance bonds, and any other
reasonable conditions, restrictions or safeguards that would uphold
the purpose and intent of this [c]hapter and mitigate any adverse
effect upon the adjoining properties which may result by reason of
the conditional use allowed.”
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“b. Conﬂictlng Fmdmgs Ass1gnment
PHCA algues that the ﬁndmgs concermng the characte1 of the area

conﬂtct PHCA dnects our attentlon to the heanngs ofﬁcer s acknowledgement

that thele were many VIdE:OS in the 1ecord showmg a Very nice area of farms and

farm ﬁelds and what PHCA asser ts isa conﬂrctmg statement that the pr edomlnate 5

: ru1al use in the study atea 1s 1esrdent1al and resrdentral is the most sens1t1ve use. ":

: PHCA’S Intervenor -Pet1troner s Buef 21 22 PHCA argues that the hearmgs .'

_ _-ofﬁcel 'S ﬁndlngs fall to adequately addless the character of the a1ea because “the_ g

_ _-pl edomlnant uses are both agrrcultural and 1ura1 resrdentral and the farm uses are_ ; L
ultra~sens1t1ve to rmpacts from constructlon and related trafﬁc 1n addltron to -
| other harms ” Id at 22 We agree w1th PWB that thrs ass1gnrnent of erro1 is, at its .
core, that PHCA drsagrees w1th the hearmgs ofﬁcer S assessment of the rmpacts |
_”PWB S Intervenor-Respondent S B1 1ef to PI—ICA 25 The heartngs ofﬁce1 adopted | ._ i |

: extenswe ﬁndmgs descrrbmg the varrous elements of the area. Record 201-27 | | B

PHCA’s thlrd subassrgnrnent of error 1s demed
- c Incorrect Conclusnon Asmgnment N

o GBSD ar; gues that there are madequate ﬁndmgs resultlng in an 1naccu1ate |

conclusmn that the water facrlrty is consrstent w1th the chalacter of the area.

GBSD ar gues the ﬁndmgs fall to comply w1th the standard set out in Hezller and
are not supported by substannal evrdence | o ERE

GBSD quotes the following hearings officer ﬁnding:.
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“To further narrow this criterion, the test of comparing ‘consistency’
with the character of the area is not with how it would compare if
the property is left as bare land but comparing it to the proposed use
with the surrounding uses. The area already has pipelines and water
facilities. The area also has large scale nurseries that create more
impact on the surrounding area than will the proposed facility or the
underground pipelines. I recognize these are outright allowed farm
uses and they get separate treatments in other parts of the code but
here, this criterion is merely comparing uses. Many of the videos in
the record show a very nice area of farms and farm fields. If such
proposed community service uses were just compared to farm land,
they would never be permitted which would be contrary to the code
which allows them.” GBSD’s Intervenor-Petitioner’s Brief 11-12
(quoting Record 41).

GBSD argues references to other utility projects in the area, specifically the
Lusted Hill Treatment Facility, are unhelpful because the existing facility is not
comparable in size and does not have the impacts that PWB’s use will have.
GBSD argues that mitigation to achieve consistency is allowed under MCC
39.7510 but there is no nexus here between the imposed mitigations and the
standard, GBSD argues that the mitigation of limiting trucks near school sites
during specific time frames “was attacked as unenforceable during its
development and more concrete enforcement strategies did not come to fruition,
explaining their absence from the record.” GBSD’s Intervenor-Petitioner’s Brief
13. GBSD contends that there is no clarity on mitigation other than a plan for
trucks to avoid driving by schools around pick-up and drop-off times and that
this does not address kids who walk to or from school or walk to or from a bus

stop in the study area.

Page 78



L7, TN - R VA N\

oo~ N

10
11
12
13
14
15
16
17
18
19
20
21
22

- In addition to its -argument that GBSD did not preserve arguments
unrelated to construction, PWB responds that opponents’ subjective evidence of

“minimal traffic” and “quiet serenity” did not require a response where there was = -

~objective evidence of traffic .l_e_v_e_l_s. PWB’s 'lntervenor_-Res__p_ondent’_s_ Br‘ief_ to
: -GBSD 17. PWB also contends that'GBSD sirrlply disagrees tﬁvith the ﬁndings and .
. ev1dence the heanngs officer chose to 1ely upon We agree w1th PWB that__-_ .
' GBSD S d1sagreement wrth the hearmgs ofﬁce1 'S conclusrons does not establrsh_ - Tl "
that large scale nursenes are not a vahd 1mpact compal ator and that the heamngs :
: ofﬁccr s conclusmn is not 1emandable error. We agree Wlth PWB that whele the o

pet1t1oner does not explaln why challenged ﬁndmgs are 1nadequate as they 1elate : L

to consrstency w1th the cha1 acter of the area, the petrt10ne1 S challenge to ﬁndrngs o
w1ll not bc sustamed Vanderbw g, LUBA No 2022 082 (sllp op at 12) o
GBSD’S ass1gnment of e1101 is derned
| R T PHCA |

S For the reasons set out in our resolut1on of Cottrell’s second assignment of

- error, ‘as Well as PHCA’s ﬁrst su‘oass1gnment of errof, ‘we do not con31der the -
' constructron related 1mpacts asserted by PHCA in thrs a551gnment of eITor.
PHCA sets out Webster s deﬁnttron of “character” as mam or: essentral .

'nature esp[e01ally] as .strongly-_marked :and _-servi_ng to drstlngursh: -.1nd1v_1dual S

composite of salient traits, consequential characteristics, features giving
drstmctrve tone (each town came to have a [character] of 1ts own — She1 wood

Anderson)[ 1” PHCA’s Intervenor-Pet1t1oner S Brref 28 (quotmg Webster s Third
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New Int’l Dictionary 376 (unabridged ed 2002)). PHCA also references
Webster’s definition of “consistent” as “marked by harmony, regularity or steady
continuity throughout: showing no significant change, unevenness, or
contradiction[.]” Id. (quoting Webster’s at 484). PHCA argues that the character
of the area is established by the MCCP’s Vision Statement for the west of the
Sandy River Area:

“We value all of the features that make this a rural place, including
quiet open spaces, vistas or productive farm and forest lands and of
Mt. Hood, country road([s], healthy air, soils and streams and a night
sky where we can clearly see the [stars].

“We envision that the Orient and Pleasant Home rural centers will
continue to prosper within defined areas in order to provide for the
needs of residents and visitors. We want our roads to continue to
[serve as the] transportation network for the area, while remaining
usable for people enjoying the country and accessing the Sandy
River, with opportunities for exercise by walking, running,
bicycling and horseback riding.” PHCA’s Intervenor-Petitioner’s
Brief 31 (quoting MCCP 1-26, brackets added).

PHCA also flags an MCCP goal to conserve agricultural land in mixed use
agricultural zones and maximize its retention for productive and sustainable farm
use and argues applicable policies include: “Ensure that transportation policies
and policies related to the regulation of activities and events in agricultural zones

minimize the difficulties conflicting uses impose on farming practices.”?

20 PHCA does not explain the purpose of MCC 39.7515(C), which relates to
impacts on farm uses specifically, if the character of the area criterion in MCC

39.7515(A) requires this evaluation.
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PHCA'’s Intervenor-Petitioner’s Brief 32 (quoting MCCP policy 3.4). PHCA

~argues that the hearings officer’s conclusion that transportation impacts are

consistent with the character of the area is incorrect and that they have no basis

in ! text or context to rely on 1oad standa1d level of serv1ce comphance PHCA o
a1gues that the cha1acte1 of the area wﬂl be changed by the w1den1ng and

: lmplovement of Carpente1 Road which the county has 1equ1red as a condmon of SR

. 'app1ova1 2t PWB 1s reqmred to mstall a dehneated paved pedestnan route on - .
Ca1 pente1 Road PHCA ar, gues that the Carpenter Road w1den1ng and pedestnan oy
1oute condltlon does not address othe1 1mpacted 1oads o1 1outes f01 blcychsts or - o
equestnans that oannot share a walkway w1th pedestrtans PHCA also ar gues that : : g
the pedestuan route w11E be removed aftel the faolhty 1ece1ves lts ﬁrst tempmary i
certlﬁcate of occupancy S0 1t w1ll be lost Opponents argued below that the . :

presence of wildlife was related to the chalacter of the a1ea Reco1d 220 PHCA -

also argues ﬁndmgs of no 31gn1ﬁcant effect on w11d11fe a1e madequate because i'

21 PWB 1S requlred to 1nstall a dehneated paved pedestman 1oute pe1 condltlon '_ ) |
E(1)(c) which states: : : :

“Provide an ADA-compliant paved pedestrian route on Carpenter
Lane east of Cottrell Road to the site access. The route will be
delineated with pedestrian channelization devices when adjacent to
the driving lanes with openings for property access. The paved
pedestrian route will be installed prior to beginning off-hauling of
excavated materials from the filtration facility site. After the
temporary certificate of occupancy for the filtration facility is
issued, the paved area will be removed and returned to County
standards.” Record 92; see also Record 159.
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1 PHCA argues that the incorporated findings do not rebut testimony relating to

2 post construction noise and the findings are therefore inadequate and not

3 supported by substantial evidence.

4 PWB supplements PHCA’s statement of facts with the following:

5 “Mid- to large-scale agricultural operations (nurseries and

6 agricultural processing) are the predominant agricultural type and

7 land use in the project area. Rec|ord] 7893. Seven of the project area

8 nurseries and agricultural processing operations had a 2020 average

9 employee count of 86, with two of the businesses having employee
10 counts at or exceeding 200. Rec[ord] 7895, In contrast, the project
11 will have a maximum of 26 employees, with only 10 on the largest
12 shift. Rec[ord] 79011. The closest nursery is located just west of the
13 filtration facility site on Carpenter Lane and includes three loading
14 docks with access onto Carpenter Lane. Rec[ord] 7897. The
15 filtration facility will see an average of five trucks per working day.
16 Recford] 7911. Mid- and large-scale nurseries are shown on the map
17 below in the darker blue.
18 “There are also five public facilities within the study area (in the
19 map’s lighter blue), Including PWB’s Lusted Hill Treatment
20 Facility located a half mile north of the filtration facility (number
21 11); the existing large water tanks for Pleasant Home Water District
22 (number 9) surrounded on three sides by the filtration facility site,
23 and a large photovoltaic solar power utility facility just to the south
24 (number 13.) Record 7896.
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Filtration
Facility

PWB S Intervenor-Respondent s Brlef to PHCA 4 6

The hearmgs ofﬁeer found that the area already has ptpehnes water

fac1ht1es and large seale nulseues and that the la1 ge scale nursenes c1eate more '

Impaet on the suzroundlng a1ea than the ploposed faelhty or ploposed o

underglound plpehnes PWB 1dent1ﬂes Vauous places in the ﬁndmgs whele

'elements of the eonsxstency w1th chatactel of the area, mcludmg 1ssues sueh as |

dust no1se hghtmg, and wﬂdhfe zmpacts and the relatwe 1mpact of large scale_ _

nurserles are dlscussed and we ag1 ee w1th PWB that PHCA does not explam why

these ﬁndmgs are not adequate PWB S Inte1 venor—Respondent s Bnef te PHCA o

26 30 PWB notes that PHCA argues that the ﬁndmg of fact that la1 ge-scale

22 PWB describes its mitigation of its project impacts at PWB’s Intervenor-
Respondent’s Brief to PHCA 7.
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nurseries are more impactful than the facility is unsupported but supportive facts
are in the record at 7894, 7899, and 8037 through 8041. PWB Intervenor-
Respondent’s Brief to PHCA 46-47. We agree with PWB that PHCA has not
identified a basis for remand.

We also agree with PWB that we explained in Tarr that this criterion
requires a multi-factor analysis and the hearings officer conducted such an
analysis here. Tarr, 81 Or LUBA at 262-63; PWB’s Intervenor-Respondent’s
Brief to PHCA 32. Findings include that project truck traffic is consistent with
the character of the area. It is not clear to us, and PHCA does not explain, why
improving roads and using roads consistent with the standards adopted by the
county is not consistent with the character of the area. Transportation facilities
and improvements are an allowed use under MCC 39.4310(J), independent of
PWB’s project. PWB’s Intervenor-Respondent’s Brief to PHCA 51.

PWB argues Ileiller does not require a decision maker to adopt findings
explaining why it chose not to rely on evidence that conflicts with what was relied
upon. PWB’s Intervenor-Respondent’s Brief to GBSD 15-16 (citing Kine, 75 Or
LUBA at 427). We agree with PWB that the hearings officer adopted adequate
findings supported by substantial evidence identifying the evidence on which
they relied to conclude that the water facility is consistent with the character of
the area. PHCA’s disagreement with those findings is not a basis for remand.

PHCA'’s fourth subassignment of error is denied.
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GBSD s second asmgnment of error and PHCA’S second thnd and fourth
suba531gnments of e1101 are, denled
PORTION OF RFPDIO’S SECOND ASSIGNMENT OF ERROR
GBSD’S THIRD ASSIGNMENT OF ERROR :

MCC 39. 7515(F) requnes that the hearlngs ofﬁcer determme that the_: e

. oommunlty serv1ce use [W]lll not meate hazardous cond1t10ns[ ]” The phrase ;
: .“haza.rd:ous. c_ond1t10ns 1s not deﬁned 1n the MCC The 1nd1v1dua1 teims |
“ha.z.ardods;’ and conditzons are aiso not deﬁned in the MCC “Generally, when R
an enacting body llke a eity counoll has not deﬁned a term used in 1ts law we |
assume that the body used the wmds COI‘]SIStent w1th theu ordlnary meamngs SR

City of Eugene v Comcast of Oregon II Inc 263 01 App 116 128 333 P3d | _
1051 (2014), qff'd, 359 Or 528, 375 P3d 446 (2016). The hearings officer found,

in part:

: “As an 1n1t1a1 matte1 I interplet [MCC 39 7515(F)] to mean the
- application will not create a mgmﬁcant or continuous hazardous
_:condition. Almost. any application in the area could . create a
hazardous condition. The introduction of one new vehicle on the
road incrementally increases the chance for a hazardous condition.
Almost all uses listed under the Community Services could create
hazards just by the nature of their operations: playgrounds, parks,
reservoirs, dumps, landfills[,] etc. If any hazard was the test, then
none of these would be allowed. I do not ‘oeheve that is what the
legislation intended. AR -

“I agree with [PWB’s] interpretation of the context of this
legislation. [PWB’s] Final Rebuttal page 196-197. I agree that the
interpretation of ‘hazardous condition’ means something that is
continuously being in a hazardous state not something that could
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remotely potentially happen. It also has to be a hazard that cannot
be mitigated to a point where it is no longer a serious hazard. This
comports with my analysis above, a playground could potentially be
hazardous. To be denied, [a hazardous condition] would have to be
something about the proposal such as an entrance with no sight
clearance, a swing set that swung across a road or a sand box that
was quicksand, that created an exceptional, unreasonable,
continuous and unmitigated hazard. Just because the playground
added trips to the road and incrementally made them more
hazardous does not mean it would violate this criterion.” Record 56
(emphasis added).

Defining the “condition” portion of “hazardous condition” the findings state:

“[Tlhe term ‘condition’ cannot be ignored or read out of the
criterion. ORS 174.010 (code interpretation cannot ‘insert what has
been omitted or omit what has been inserted.”’) The relevant
definition of ‘condition’ is a ‘mode or state of being.” Therefore, the
most reasonable interpretation of the term ‘hazardous condition’ is
something that is continually in the state of being hazardous, not the
risk that a hazardous situation could arise at any point in the future,
as broadly suggested by RFPD10 and other project opponents.

“Another key element of the criterion that cannot be disregarded in
a plain reading of the code language is that the proposed conditional
use will not ‘create’ a hazardous condition. As discussed
[elsewhere], several of the risks identified by project opponents
already exist on the site or in the surrounding area. In those cases,
even if those risks could be considered a hazardous condition, the
project will not ‘create’ those conditions.” Record 331-32 (footnote
omitted).
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A, Misconstructlon of Law N - - o
| .1._. | RFPDIO’S and GBSD’s ﬁrst subassngnments of error
| GBSD argues that the hearmgs ofﬁce1 s mtel pretatlon is incorr ect because |
it 1nse1ts 1nto the crltenon the telms s1gn1ﬁcant ? “exceptlonal ” “contmuous

and cannot be mmgated to a. pomt that 18 no longe1 seuously hazardous in |

Vlolatlon of ORS 174 010 Reco1d 56. RFPDI() also algues that the ‘hearings . -
: ofﬁcer has 1nserted into MCC 39 75 1 S(F ) what has been omltted in v101at10n of -

~ORS 174.010.

PWB ar gues that GBSD does not prov1de an altematlve 1nte1 pretatton and

does not ptovzde any meamngful PGE/Games 1nterp1etat10n or address the _
jhearmgs ofﬁcel s 1nte1p1etat10n GBSD’s 1nterpretatzon ar gument 15 essentlally B

| contextuai “Here the [h]eaungs [o]fﬁcer 1mp10pe11y adds the quallfying. | .
_'adjectwes 31gn1ﬁcant or. contmuous to evaluate the ‘hazatdous COIIdltIOIlS ..
_-prong of the commumty service use appmval cutena Ne1the1 of these terms . i
appear in the commumty se1v1ce use approval cntena ” GBSD’ Intervenor— o
Pet1t10ner s Brief 15. GBSD asserts that “[t]he term 51gmﬁcant is used _

_elsewhere in the MCC neaﬂy 100 tlmes The term contmuous 1s used 19 times,

Had the draﬁers of MCC 39 7515 wanted to add SIgmﬁcant or contmuous to :'_ |

23 RFPDI0 intermingles various arguments that the facts of this case do not
support finding this criterion is met and we address these in our resolution of
RFPD10’s third subassignment - of -error. - Similarly, RFPD10 -intermingles
interpretational arguments in its third suba331gnment and we. resolve that
interpretation subassignment here.
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MCC 39.7515(F), they would have done so.” GBSD’s Intervenor-Petitioner’s
Brief 16. Starting with the text, however, RFPD10 points to Webster’s definition

of “hazard” as

“an adverse chance (as of being lost, injured, or defeated): danger,
peril[;] * * * a thing or condition that might operate against success
or safety a possible source of peril, danger, duress, or difficulty[;] *
* * a condition that tends to create or increase the possibility of
loss.”® RFPDI10’s Intervenor-Petitioner’s Brief 26 (quoting
Webster’s at 1041).

RFPDI10 observes that this definition does not state that the degree of danger or
loss must be significant, serious, or unreasonable and maintains that a hazard
exists when there is a chance or increased likelihood of an adverse outcome.
RFPDI10 then opines that the more appropriate definition of “condition” than
PWDB’s proposed “mode or state of being” is “something that exists as an
occasion of something else[.]” RFPD1(’s Intervenor-Petitioner’s Brief 26
(quoting Record 331; Webster’s at 473). RFPD10 posits, for example, that PWB
creates a hazardous condition by locating its facility in a location with existing
substandard road conditions.

RFPD10 further argues that MCCP policy 2.45 limits community service

uses and the policy of MCC 39.4300 calls for the protection of existing uses.

2 To be in “peril” is defined in part as “the situation or state of being in
imminent or fearful danger: exposure (as of one’s person, property, health, or
morals) to the risk of being injured, destroyed or lost: a position of jeopardy (in
constant [peril] of death).” Webster’s at 1680 (emphasis added.)
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RFPD10 maintains these provisions do not allow what RFPD10. describes as

“urban-scaled” utilities - that -endanger surrounding -uses. See . RFPD10’s

'Intervenm—Pet1t10ne1 s Brief 2,11,15.RFPDI0 cxtes Stephens for the proposmon B
: -'that the criterion requn‘es an uneqmvocal ﬁnding of no haza1dous condltlon 10_ _

_ -01 LUBA at 151-52.

MCCP pohcy 2. 45 is under the title “Commumty Faczhtles and prov1des .

. '-“Support the smng and development of commumty fac1l1t1es and servmes R
o approprzate to the needs of ruml areas whlle avozdmg adverse zmpacts on farm = i |
cand fo1est pr actlces, Wﬂdhfe, and natm al and env1ronmental resources 1nclud1ng '_ o
_:v1ews of 1mp0rtant natural landscape features 2. (Empha31s added) MCC_ E )

: .39 4300 the pur pose statement for the MUA 20 zone, prowdes

+ “The purposes of the Multlple Use Agnculture base zone -are to .
“conserve those agricultural lands not suited to full-time commercial
 farming for diversified or part-time aguculture uses; to encourage
. the use of. non-agricultural lands for other purposes, such as
forestry, outdoor recreation, open space, low density . residential
- development and appropriate [conditional [u]ses, when these uses -
“are shown to be compatible with the agricultural uses, natural
- resource base, the character of Ihe area and the apphcable [ c ]ounty .
- policies.” (Emphases added) 2 ST :

Neither of these provisions dlscusses “u;ban-scaled” utlhtles and we understand_ Eulh

that the water faczllty will serve, in part 1u1a1 aleas 2 The heaungs ofﬁcer s

2 We observe that MCC 39.75 IS(G) requires that the commumty service use
be consistent with applicable MCCP policies and that no party argues that the
hearings officer’s findings of compliance with MCC 39.7515(G) are in errot.
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interpretation is consistent with MCC 39.7510 which authorizes “reasonable
conditions, restrictions or safeguards that would uphold the purpose and intent of
this [c]hapter and mitigate any adverse effect.” It is also consistent with our
decision in Stephens where we concluded that the decision maker was required
to make an unequivocal finding as to whether the criterion was met and we
rejected the petitioner’s argument that conditions may not be imposed to ensure
compliance with the no hazardous conditions criterion. 10 Or LUBA at 151-52.

The hearings officer concluded that where a hazard is reduced to an
insignificant level, the use has not created a hazardous condition. PWB argues,
and the hearings officer agreed, that the hazard has to be continuous because it is
part of a condition, where condition is “a mode or state of being.” Record 330-
31. The hearings officer also concluded that a contrary interpretation would
create an absurd result where essentially nothing is approvable.

The hearings officer’s interpretation is supported by MCCP policy 2.50’s
policy direction to mitigate impacts, providing:

“As part of land use permit approval, impose conditions of approval
that mitigate off-site effects of the approved usc when necessary to:

“l.  Protect the public from the potentially deleterious effects of
the proposed use; or

“2.  Fulfill the need for public service demands created by the
proposed use.”

This interpretation is also supported by the plain meaning of words in the

criterion as discussed above. We agree with PWB that the hearings officer did
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not insert what has been omitted and instead analyzed the terms *“hazard,”

“create,” and “condition” to determine that the criterion requires that the use

- create the condition and that the condrtron be an ongorng state of be;ng

- These subassignments of error are demed
B. - :.Applrcatlon of Law RN
B Operatlonal Impacts

RFPDIO argues that PWB “creates” a hazardous condrtron by plaerng this .

- -scale of facility where it will be served by rural roads rnarntarmng “16 ohernrcal A
: --.dehvery trucks entenng and exrtrng the s1te every week for the lrfe of the prOJect PR

~on ‘roads that do not currently expeuence these chemrcal dehvenes is: rnost :

certarnly a contrnuous eondltron that RFPDIO 1dent1ﬁed as hazardous

:RFPDIO S Intervenor-Petrtloner s Brref 28 RFPDIO asserts that the Water N

facility is creating the hazard by eomrng into an area w1th substandard roads and o

argues. the ﬁndmgs 1nclude no drscussron of substandard 1oads rmpacts on

Vehrcles, pedestuans blkes,_and farm trafﬁc RFPDIO argues transportmg

differ ent cherrncals on drffer ent 1oads creates a new hazard RFPDIO ar gues that
ifitis approprrate to evaluate reasonableness of the amount of the hazard created, |

then the heaungs ofﬁcer 1mproperly failed to con31de1 the 1u1al and 1e51dent1a1 .

uses in the ar ea RFPDIO ar gues 1t is not reasonable to rely on a statement thatit .
is not poss1ble to know every hazardous mate1 1al that may be needed and that the
oondltron unpr operiy aHows changes based on PWB s operatmnal demands with

no review or input from the pubhc Comphanee wrth PWB ] Hazardous Materials
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Mitigation Plan (HMMP) is a condition of approval. The condition of approval
requires that PWB review and update the HMMP annually or more frequently as
needed to document on-site material or procedural changes and provide the
updates to the county and Gresham Fire and Emergency Service. Record 93,
RFPD10 argues that the findings and condition are inadequate because they do
not give the public notice and an opportunity to comment on amendments té the
HMMP,

PWB responds that the “character of the area” is evaluated in the hearings
officer’s response to MCC 39.7515(A), and the hearings officer was not required
to address it in its response to MCC 39.7515(F)’s hazardous condition criterion.
We agree.

PWB also responds that RFPD10 does not address the hearings officer’s

findings which include:

“T agree with [PWB] that deliveries of chemicals to the facility is
anticipated to be 16 trucks per 5-day work week, or little over 3 per
weekday. I find that there are no chemicals that are identified as
being highly hazardous delivered to the facility. I find that the
chemical truck drivers are trained and will receive site specific
driver safety training requirements. Exhibit 1.74, page 2. I find that
[PWB] is experienced with truck deliveries of chemicals year
around. All trucks coming to the facility only equate to
approximately 0.4 [percent] and 0.8 [percent] of the background
traffic on Dodge Park and Cottrell. Exhibit .84[,] page 5. Certainly,
any use of the shared roads can create hazards. The roads currently
have trucks with hazardous chemicals on them now. Because of my
findings above and based on [PWB’s] Final Rebuttal pages 207-209,
I find that the transport of chemicals to the facility will not create a
hazardous condition.” Record 57,
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RFPD10 does not address the hearings officer’s - findings that PWB’s -

improvement of roads prior to development of the facility will resolve road -

 deficiencies. REPD10 does not address the hearings officer’s findings that the =~

- different nature of the chemicals will not increase hazardous conditions in :the_ :

area. RFPDIO does not address the hearings ofﬁcer’s conclusion that several of E

the types of risks opponents 1dent1ﬂed are already present in the area. and -
. Itherefore not created by the facrhty Accordrngly, RFPDIO has not estabhshed a - '

--'basw for 1emand

We agree w1th PWB that RFPDIO fails to address the hearmgs ofﬁce1 s |

ﬁndlngs addressrng thls crrterron as 1t 1e1ates 1o trafﬁc and farls to explam why it

18 msufﬁcrent The hearrngs ofﬁcer found that levels of servrce wouid be_ I
-'mamtarned con31stent w1th county standards and that PWB agreed to 1rnprove g
: road sulfaces wrth a certarn ratrng prror to constluctmn Record 343 44 The - "
_hearmgs ofﬁcer found that the relatively mmlmal trafﬁc generated by the i

'-fac111ty s operation would not create a hazardous condltron Record 346 The B

facrlrty fronts on Carpenter Lane and PWB will i improve this local road to meet .

the county’s local 1oad standaids and the hearmgs ofﬁcer concluded

~o ¥[Dluring facility operation brcychsts and pedestrrans on Carpenter L
. Lane will continue to share the road with the cars and trucks
" “traveling on the road as they do now. The difference will be that the
~wider road width and shoulders will provide more room to safely .
accommodate vehicle and pedestrian travel, and both will beneﬁt
from the improved road surface.” Record 344
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The hearings officer also found that PWB will also improve the Dodge
Park/Cotrell and Capenter/Cottrell intersections that meet and exceed county
standards. Record 345. RFPD10 does not explain why these findings are not
supported by substantial evidence and are inadequate to support the conclusion
that the criterion is met.

As PWB observes, the HMMP does not perform the function of the
mitigation plan as the one required in Gould v. Deschutes County where the
applicable criterion required a showing of no net loss or degradation of a resource
and the applicable local code required submission of a protection plan. 216 Or
App 150,163, 171 P3d 1017 (2007). PWB argues, and we agree, that the findings
state that the HMMP is support for the conclusion that the criterion is met. The
findings do not state that the HMMP alone ensures that the criterion is met and
RFPD10 does‘not address these additional findings or explain why they are
inadequate. For example, the plan identifies elements of the built facility such as
hazardous material storage areas and containment and piping features to prevent
chemical release, as well as the HMMP’s compliance of any international fire
and building code requirements. In West Hills & Island Neighbors, we concluded
that the community service criterion requiring no hazardous conditions could be
met through conditions such as on-site fire fighting procedures, available fire
fighting forces off site, and avoid landslide hazards through construction
techniques. LUBA No 83-018 (slip op at 24-25).

These assignments of error are denied.
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2. Condltlons of Approval Generally
RFPD10 mamtams “[a]ny mzt1gat10n COI‘ldlthl‘iS that do not serve to
eliminate the hazard are 1nsufﬁc1ent to satlsfy the standazd ? RFPDIO’

Intelvenm—Petltlonel s Bﬂef 33 RFPDlO argues that the hearmgs ofﬁcer S

__--ﬁndmg of no hazaldous cond1t10ns is. not supported by substannal ev1dencc B
_because the hearmgs ofﬁce1 1mprope11y cons:adeled m1t1gat10n measuzesteducmg B

) _hazards below an except1ona1 and contlnuous standald Sufﬁment In Davzsv Polk . -
_.County, we explamed that the ﬁndmgs that because some dust wouid occur, a -
.dust—generatmg race track was necessarlly not halmomous w1th othel dust :

| genelatlng uses, were 1nadequate 58 01 LUBA 1 7 (2008) For the reasons_ .
prev1ously stated mltlgatlon to zero 1mpact is not 1equ1red in order to aV01d o

_ 'c1eat1ng a hazardous condltton and the ﬁndmg is not 1nsufﬁc1ent for falhng to .

ﬁnd any and all nsk ehmmated

Fo1 the reasons d1scussed above, the hearmgs ofﬁcel d1d not m1s1nterpret _

_the code when they imposed cond1t1ons of approvai

Thls SubaSSIgnment of error is demed

| : RFPDlO s second and GBSD s thud a331gmnents of error are demed

RFPDIO’S FIRST ASSIGNMENT OF ERROR L
1000 FRIENDS’ FIRST ASSIGNMENT OF ERROR

RFPDI O and 1000 F1 1ends argue that the hearmgs ofﬁce1 s conclusmn that
the facﬂ;ty will not quUII'e pubhc services othe1 than those ex;stmg or

proglammed for the area as 1equ1red by MCC 39. 7515(D) reflects a

Page 95



10
11
12
13
14
15
16
17
18
19
20
21

22

misconstruction of law and is not supported by adequate findings and
unsupported by substantial evidence.

A. 1000 Friends’ First Assignment of Error

Statewide Planning Goal 11 (Public Facilitics and Services) is “[t]o plan
and develop a timely, orderly and efficient arrangement of public facilities and
services to serve as a framework for urban and rural development.” 1000 Friends
notes that PWB’s treatment facility requires the construction and installation of
multiple miles of steel water pipes. 1000 Friends argues that the MCC does not
define “public services™ but Goal 11 applies to public facilities and services and,
within the context of Goal 11, the project area is not “programmed” for what
1000 Friends describes as PWB’s urban service level facility. 1000 Friends
argues that the proposed filtration facility and pipeline and emergency access
road are “public services” not “programmed for the area[.]” MCC 39.7515(D).

The hearings officer concluded that the facility itself did not have to be
programmed for the area. The hearings officer interpreted “programmed for the
area” to mean if a use needed a water line it could be approved if the water line
would be installed before the project began operations. The county responds that
the hearings officer properly construed the MCC. The county notes that the
“programmed for the area” language is included in several other sections of the
code and argues that this demonstrates that the proposed use cannot also be the

“public services” referenced in the approval criterion.

“For example, MCC 39.7615(B)(9) establishes the criteria for
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- regional landfills, a type of pubhc se1v1ce ’ The pubhc fa01ht1es
standard provides: o : : :

© “The Approval Authority shall find that: * * *
«(B)(9) Public Facilities and Services — where all such facilities

.- necessary.to serve the landfill are either available or programmed = =
- for the area[.]’ MCC 39. 7615(B)(9) ” Respondent s Bnef 52 o

: The county argues that because thls dtstmgulshes between the use and the pubhc

-fac1ht1es necessary to serve the use, the use and the p1 ogrammed fac111t1es cannot _

be the same thlng Id. |
The county also pomts t0 the MCC 39 4707(A)(3) cnterlon apphcable to_ - N

"-dwelhngs in the Multlple Use Fmest zone prov1d1ng “The dwellmg w1ll not
-_reqmre pubhc se1v1ces beyond those ex1st1ng or programmed for the ar ea wh1ch o

_clearly d1st1ngulshes between the use—the dwelhng-——and pubhc serv1ces

necessary to serve the dwelhng The county also contends state Iaw p10v1des |

| add1t10nal textuai guldance at ORS 197 712(2)(e) whlch provzdes m part

| “A 01ty or county shall develop and adopt a pubhc faclhty plan f01 e
. areas within an urban growth boundary containing a population = .
. greater than 2,500 persons. The public. facility plan shall include =~
" rough cost estimates for public projects needed to provide sewer,
 water and transportation for the land use contemplated in the._' B
| _comprehensxve plan and land use 1egulat10n '” - i

ORS 197. 712(2)(e) dlStlIlgUlSheS the pubhc service facihtles flom the use bemg -
served by those fac1ht1es We agt ee w1th the county that the PWB facﬂlty and the |
pipelines are not public services which must be programmed for the arca. The

county also found that “[a]s stated [previously] the [a]pplication proposes the
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construction of those facilities and as such [the hearings officer] find[s] that these
facilities are ‘programmed for the area’ and the [a]pplication meets the
requirement.” Respondent’s Brief 55 (quoting Record 55). We also agree with
the hearings officer that the access road is being developed for the water facility
and is therefore planned for the area,

1000 Friends’ first assignment of error is denied.

B. RFPDI10’s First Assignment of Error

1. REPD10’s First and Second Subassignments

MCC 39.7515(D) requires that the hearings officer determine that PWB’s
use “[w]ill not require public services other than those existing or programmed
for the area[.]” RFPD10’s first assignment of error is that the hearings officer
“misconstrued [MCC 39.7515(D)] to conclude that the ‘required’ level of
services requires nothing more than ‘availability’ or the existence of an
undetermined level of emergency services.” RFPD10’s Intervenor-Petitioner’s
Brief 8. REPD10’s second subassignment of error is that the hearings officer
misinterpreted the criterion because the correct interpretation of MCC
39.7515(D) requires that the hearings officer identify the level of fire and
emergency services required to serve the proposed use. RFPD10 also contends

that the hearings officer failed to identify the level of fire and emergency services
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required to serve PWB’s use and failed to provide findings responding to issues

- raised as required by Norvell.>* 43 Or App at 853. :

o “Require” is not defined for purposes of MCC 39.7515(D). Accordingly,

we l_opk_ to its plain meani_ng. RFEPD10 cites _-W_ebst_er s d_e_ﬁ_nition.o___f “-_req_uire”. as .

. "-‘to celi for as suitable .-er appl;opriafe m -d ﬁarticular :case[ ]”- and-él‘gues :this
= 1equ1res an afﬁrmatlve expressmn quantzfymg and chalacteuzmg the demand _:- :
- RFPD10’s. Intervenm-Petltmner s Bmef 8 (quotmg Webster s at 1929) RFPD]O_ : -
c1tes Webster s deﬁnltion of “avallable as | such as may be avalied of capable_ o

: of use for the accomphshment of a pur pose[ ]” RFPDIO S Intervenm Pet1t10ne1 s o

Bnef 10 (quotmg Websrer s at 150) RFPDIO argues

[T]he ‘mere ex1stence of [a] functmmng rural fire d1str1ct is
_-woefully 1nadequate to respond to a criterion that demands a -

_avaﬂabﬂlty to serve and the required -level of service ‘without

~compromising service to existing rural uses. Without this quahfyl np

o . evaluation, there is no ability to determine if the ‘required’ services -
- exist.” RFPDIO S Intelvenm-Petltlonel S Bnef 10 ' )

: PWB ar gues theie is no textual or Vahd contextual supp01t f01 RFPDlO s |

_1nte1 p1etat10n MCC 39 7515(D) 1equ1res that the heaungs ofﬁce1 detemee that

PWB S use “[W]ﬁl not requne pubhc services other than those exzstmg or

prog1 ammed for the ared. ” (Empha51s added ) “Ex1st” means “to have actual or

26 RFPD10 maintains: “The healmgs ofﬂcer makes no effort to 1dent1fy the
number or types of trucks, levels or qualification of staffing, required response
times or specialty services that might be ‘required’ in order to support this use.’
RFPD10’s Intervenor-Petitioner’s Brief 8.
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real being whether material or spiritual[.]” Webster’s at 796. “Program” means
“a plan of procedure: a schedule or system under which action may be taken
toward a desired goal: a proposed project or schemel[.]” Webster’s at 1812.
Definitions of “require” also include “to demand as necessary or essential[.]”
Webster’s at 1929. PWB argues, and we agree, that MCC 39.7515(D) does not
require a specific level of service or that service be classified as adequate but
rather that the types of service, such as fire protection, is present or programmed,
that is planned to be present, in the area.

RFPD10’s first and second subassignments of error are denied.

2. RFPD10’s Third Subassignment

RFPD10’s third subassignment of error is that the evidence is not sufficient
to conclude that there are adequate services. Because we denied the first and
second subassignments of error, we conclude that MCC 39.7515(D) did not
require an evaluation of service capacity and deny this subaassignment of error.,

RFPD10’s third subassignment of error is denied.

3. RFPD10’s Fourth Subassignment of Error

RFPDI10’s fourth subassignment of error is that the hearings officer’s
alternative findings that there are adequate services available are insufficient and
lack support of substantial evidence. Because we deny the first subassignment of
error, it is unnecessary for us to reach this subassignment of error.

R¥PD10’s fourth subassignment of error is denied.

RFPD10’s and 1000 Friends’ first assignments of error are denied.
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1  OAN’SSECOND ASSIGNMENT OF ERROR
2 OAN ’s second ass1gnment of error is that the hearmgs officer .
3 mlsconstrued the MUA 20 farm 1mpacts test codrﬁed in MCC 39.7515 and erred

4 in eoncludmg that the MUA 20 fa1m 1mpacts test is less stnct than the EFU farm -: '

5 impacts test at ORS 215 275. ORS 215 275(5) p10v1des .
6 . “The governing body of the county or its designee shall impose _c_lear o
7 ~and objective conditions on an application for utility facility siting
8 “under ORS 215.213(1)(c)(A) or 215.283(1)(c)(A) to mitigate and
9  minimize the impacts of the proposed facility, if any, on surrounding
10 ~lands devoted to farm use in order to prevent a sagmﬁcant change in
11 _-accepted farm practices or.a 31gn1ﬁcant increase in the cost of farm
12 e practices on the surroundmg farrniands B |
13 ' 5 'OAN states that 1t preserved thlS ert or m the 1ecord at Record 3557 PWB S
14 argues that OAN has not met its bu1 den to establrsh the error was preserved )
15 _At Record 3557 OAN stated ” bl
16 E -“The purpose of th1s letter is to set out the legal framework for the
17 evidence that will be presented by fact witnesses at the hearlng in
18 ©“this matter, especially as to the county’s protection of ongoing,
19 .. accepted farm practices under MCC 39. 7515(C). The impacts of -
20 - [PWB’s] proposed facility and related plpehnes and especially
21 those impacts arising during the progected ﬁve-yeeu construction .
22 penod would result in continuous, ongoing violation of this
23 - provision. In any event, as we will explain, PWB has come nowhere
24 ‘near meeting its burden of proof herem and apparently per ceivesno
25 need to do so. SR SEOY '
26 “The Farm Impacts Test
27 “The fundamental approval criteria for the proposed Community
28 - Service use are contamed in MCC 39. Section 39.7515(C) requn es
29 a showing that: .
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“(C) The use will not:

“(1) Force a significant change in accepted farm or forest
practices on surrounding lands devoted to farm or
forest use[.]” Record 3557.

Record 3557 does not set out an interpretation of the MUA-20 farm impacts test.
However, at Record 3558, OAN continues the introduction provided at Record

3557:

“(2) Significantly increase the cost of accepted farm or forest
practices on surrounding lands devoted to farm or forest use.

“This is often referred to as the ‘farm impacts’ test, and tracks
precisely with the language of ORS 215.296(1) regarding
conditional uses on lands designated for agricultural use, except that
the county uses the connector ‘nor’ rather than ‘or’ to make its
meaning even more clear. We would also note that the statute
contains an added provision allowing for mitigation of farm impacts
by means of conditions of approval. However, the county chose not
to include that provision. This reflects a desire on the part of the
county to provide even more protection for farming in the face of
proposed conflicting uses.” (Footnote omitted.)

Thus, OAN argued that the MUA-20 code is more restrictive than the statutory
farm impacts test in 215.296 because it does not provide for conditions.?” Again,
ORS 215.296 provides, in part:

“(1) A use allowed under ORS 215.213(2) or (11) or 215.283(2)
or (4) may be approved only where the local governing body
or its designee finds that the use will not:

27 We note that as we have previously discussed, MCC 35.7510 provides for
conditions.
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“(a) Force a significant change in accepted farm or forest
- practices on surrounding lands devoted to farm or
forest use; or '

“(b) _S1gn1ﬁcantly increase the cost of accepted farm or
-forest practrees on surroundmg Iands devoted to farm

C42) An applrcant for a use allowed under ORS 215. 213(2) or (1 1)
' or 215.283(2) or (4) may demonstrate that the standards for
“approval set forth in subsection (1) of this section will be =
‘satisfied through the imposition of condltrons Any oondrtlons SR
S0 1mposed shall be eIear and objectrve TR

In rts ass1gnment of error OAN argues that the hearmgs ofﬁcer erred in

'- ﬁndmg the MUA 2(} farm 1mpaots test was dlffelent and less strlngent than the 3 e
3' same test under ORS 2] 3. 275 vvh1ch the county code lmplements Fir st, we note =

- that OAN does not 1dent1fy where in the deorslon the hearlngs ofﬁee determmed S
: that the MUA-20 test was. in fact lest strmgent Faﬁure to prowde a crtat1on_ 2
mcreases the dlfﬁculty of 1ev1ew1ng OAN’S argument partlcularly where PWB

ar. gues and we agree that the heanngs ofﬁcer detelmined that whrle the county o

could 1nterpret 1ts code less strrngently, they Would not do so Reco1d 46 PWB s _i

Intervenor-Respondent s Brref to OAN 24 In any event fo1 purposes of "

pleservatlon OAN has not 1dent1ﬁed where in the 1ecord it argued an

interpre etatlon of ORS 215 2'75 was relevant to the hearmgs ofﬁoer 8 de0181on and -
the alleged interpretive analysis required. PWB’s Interveno_r_—Respondent_ S Brlef
to OAN 21 OAN argues that the demsron was 1equ11ed to use PGE/Games to
evaluate how ORS 215275 and MCC 39 7515 1nte1act where the p10v1srons
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apply to different parts of the project but does not identify where this issue was
preserved below.

OAN’s second assignment of error is denied.??
OAN FOURTH ASSIGNMENT OF ERROR

A.  Misconstruction of Law

MCC 39.7515(C)(1) requires that the hearings officer evaluate the effect
of the community service use on forest practices on “surrounding lands.” OAN
argues that the hearings officer misconstrued the law in concluding that they have
discretion in defining the “surrounding lands.” OAN’s Intervenor-Petitioner’s
Brief 36. As PWB acknowledges, we discussed identifying the relevant
“surrounding lands” in Hood River Valley PRD, explaining that in looking at that

term as it is used in ORS 215.296(1):

“Determination of the scope of ‘surrounding lands’ is the first step
in applying ORS 215.296(1), and a critical step, since that
determination circumscribe the universe of potential farm practices
to which the significant change/increase standard will be applied.
The statute does not define the term ‘surrounding lands.” Generally,
a local government has significant discretion in determining the
scope of surrounding lands. However, limiting the scope of analysis
to the notice area or another arbitrary distance may be insufficient,
if that results in failure to consider substantial evidence of
significant impacts to accepted farm practices on lands beyond that

8 As relevant, we address ORS 215.296(1) earlier in this decision and
determine that it is not applicable to PWB’s water treatment facility and the
MUA-20 zone. See Cottrell Community Planning Organization v. Multnomah
County, LUBA No 2023-086 (Jan 22, 2025) (slip op at 16).
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arbitrary distance.” 67 Or LUBA at 319-20 (1nte1nal c1tat10ns
om1tted) . _

We stated that the govemment does generally have 51gn1ﬁcant dlSCl et1on and that |
the hearmgs ofﬁcel dld not mlsconstrue ORS 215 296 in so ﬁndmg We d1d not

state that the local govelnment has unhm1ted dISCI etton and also concluded

o “Stated differently, sunoundmg lands for purposes - of ORS .

- 7215.296(1) are those lands in such proximity to the proposed ORS
~ ©215.213(2) and ORS 215.283(2) conditional use that the
~ externalities or sensitivities of the proposed use could potentially

~ .. cause significant changes in or significantly increase the cost of

R accepted farm pract1ces on nea1by Iands 7 1d. at 321,

_' The heat 1ngs ofﬁcer d1d not mlsconstrue the suuoundlng lands reference_ L '

in the MUA—ZO standard apphcable to land that is not zoned EFU to also pr oV1de 8
srgmﬁcant dzscretlon | | R
B Adequacy of Fmdmgs o e
OAN also argues that the heaungs ofﬁcer s ﬁndlngs are 1nadeqaate OAN .

argues that the de01510n lacks adequate ﬁndmgs because 1t does not respond to

‘the - Oregon Depa1tment of Agricultule s (ODA) 1eason1ng for deﬁmng

“surrounding lands ”OAN’s Intervenm-Petltlonel S Brref 37 (quotmg Recmd_ ]

3734) PWB responds that the heanngs ofﬁce1 expressly rejected ()DA’s position

in his ﬁndmgs The hearmgs ofﬁcer stated that the OI)A testlrnony gave them
“pause” regarding the need for a lar ger surroundmg lands analys1s but agreed =
with PWB that a 1a1 ger area was not 1equ1red by law Record 48 The hearings

officer adopted adequate ﬁndlngs
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C.  Substantial Evidence

OAN also argues that the hearings officer made a decision not supported
by substantial evidence in concluding that the decision correctly evaluated the
surrounding lands for purposes of the farm impacts test where the recommended
consideration was for a larger area. OAN’s Intervenor-Petitioner’s Brief 35, QAN
explains that ODA recommended a large definition of study are because the

surrounding farms are:

“[Hlighly dependent on the movement (shipping and receiving) of
their products by tractor-trailer trucks. Most area nursery and
greenhouse products are moved to and from area farms towards
Interstate Highway 84 and U.S. Highway 26. It is common practice
for farmers to share loads with other operators. Two (or more) farms
may have product that needs to be shipped to the east coast, but each
separately would fill only half a load. Together, the two farms can
fill a truck. Without the ability to move product efficiently between
farms and ultimately to the major area highways, area farms would
face significant increase in costs and decrease the availability of
acquiring timely transport.” OAN’s Intervenor-Petitioner’s Brief 37
{quoting ODA testimony at Record 3734).

OAN also argues that the hearings officer analyzed a too small area of land. The

hearings officer accepted the opinion of PWB’s expert concluding:

“The potential area of impact to transportation of farm crops was a
factor in the selection of the Surrounding Lands and was evaluated
based on operational and, later, construction traffic evaluations from
Global Transportation Engineering.

“The fact that some nursery loads are filled by two or more
nurseries, some of which might be long distances from the [PWB]
projects, does not require a study area larger than is defined in the
[PWB] reports. Both for operations and construction traffic, Global
Transportation Engineering evaluated key intersections in the
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Surrounding Lands and concluded that, with [Transportation
- Demand Management]  strategies, impacts to ‘intersection and -
roadway operations due to construction and operations traffic from
the [p]roject will be minimal even under conservative analysxs o
~assumptions that take into consideration roadway closures due to
'_prpehne construction. In prepating this response, the transportation
- ‘engineer.at Global Tlansportatron ‘Engineering, Dana Beckwith,
- confirmed via email that there are no significant impacts shown by
. his analysis in the Surrounding Land study area and that the traffic
will tend to disburse and have less. impact as item moves further
~ away from the filtration faclhty and pipelines. Given that. response,
" the Surrounding Lands as selected and analyzed is fuﬂy adequate
i Reco1d 48, Record 265. :

. In relylng on PWB S expert the heaungs ofﬁce1 S ﬁndmgs are supported by : CoL S

| substantial ev1dence

OAN ’s fourth assrgnmeht of error is deh1ed
OAN THIRD ASSIGNMENT OF ERROR |
OAN ’s thnd assrgnment of e1ror 1s that the decrs1on lacks adequate -
ﬁhdmgs 1e1ated to farm-by farm determmatlons of accepted farm practrces the
51gn1ﬁcant zmpacts to those plaCtICCS and assoc1ated costs OAN 1dent1ﬁes this

issue as preserved at Record 3564 PWB algues that thrs 1s an, 1nsufﬁ01ent

statement of preservatlon as the 1ecord is over 8000 pages long and Record 3564

does not direct us to specific farm practices raised below which 0AN argues the

heaungs officer failed to addiess o . | SR |
OAN does not dn ect us to any spe01ﬁc Ianguage at Record 3564 Record

3564 is part of a discussion about whether conditions may be imposed to address
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farm impacts. Without quoted language from OAN, we assume the language at

Record 3564 we are to consider is:

“[Tlhere is no evidence that [a transportation demand management
plan] would feasibly eliminate significant impacts on farm practices
and the costs of those practices as required by MCC 39.7515(C).

“In this regard, we do not intend criticism of county [t]ransportation
staff. They worked with only the limited information provided by
PWB and without the volume of evidence of farm practices to be
adduced at your hearing. As a result, they necessarily failed to
propose workable condition to the extent that that conditioning is
permissible and can or will be effective here.” Record 3564-65.

First, OAN argues that the hearings officer “completely failed” to “apply
the farm impact[s] test to individual farms.” OAN’s Intervenor-Petitioner’s Brief
26. OAN argues that the decision adopts PWB’s findings with no independent or

particularized analysis. /d. at 27. QAN argues

“The [d]ecision merely adopts in sum the findings from [PWB’s]
final submittal and proffers no independent or particularized
analysis. This 1s particularly erroneous because [the county]
received dozens of highly specific comments from nearby farm
operators evidencing adverse farm impacts in the record. Yet the
[d]ecision failed to analyze this expert evidence of farm impacts on
a farm-by-farm basis.” Id.

-OAN does not identify where this assignment of error was preserved or
establish that preservation was not required. The hearings officer accepted the
analysis in the repotts prepared by PWB’s expert. Although we agree with OAN

that a farm-by-farm analysis is required, we agree with PWB that OAN has not
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identified where it preserved an argument that the studies ultimately relied upon

by the h_e_arings officer did not contai_n_: an _ade__qua_te _farm—byefa_rm _analysis. :

“In the body of its argument, OAN points to testimony from a farmer

regarding the need to purchase expensive headphones and respiratory gear. OAN -

Intervenor—Petitioner’s Brief 28. Testimony from Nerison of Surface Nursery and |
.Holt of R&H Nursery, Inc also is clted Id at 27 29 OAN also algues that_

'_ -.relymg on county staff conclusmns that farm 1elated t1ansp01tat1on 1ssues |
1dent1ﬁed are fully add1essed are - madequate because staff are, not farmmg_
expelts As PWB pomts out the hearmgs ofﬁcel adopted reports mcludmg farm— SRR S

by~farm responses, mcludmg at Record 675-699 OAN does not explam why L :

these responses are 1nadequate and thus falls to deveiop thls ass;gnment of error. -

OAN S thnd asmgnment of error is demed

_ :'1000 FRIENDS’ SECOND ASSIGNNIENT OF ERROR"'9 -

1000 Fnends second ass1gnment of error is that the heamngs ofﬁcer :

misconstrued the .law when they _determmed_ that construction 1mpacts_ -are

. temporary and that “‘temporary .construction . _impacts do not have to be . -~

‘29 Relatedly, in a subassignment of its assignment of error that the hearings
officer erred in their application of MCC 39.7515(A), PHCA argued that “PWRB’s
consultant provided mapping and some justification for a constricted scope of
‘surrounding lands.” R[ecord] 7148-52, 7764-66. Opponents submitted evidence
proving the relevance of a far larger extent of the area and surrounding lands
suffering farm impacts under MCC 39.7515(C).” PHCA’s Intervenor-
Petitioner’s Brief 19. PHCA did not develop an a531gnment of error related to
compliance with MCC 39.7515(C).
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considered[]’ when determining whether the use could force a significant change
in or increase in the cost of accepted farm practices under MCC 39.7515(C) or
ORS 215.296.” 1000 Friends’ Intervenor-Petitioner’s Brief 20 (quoting Record
47). 1000 Friends explains:

“[TThe only bright line rule that [1000 Friends] seeks is one that does
not prohibit the consideration of construction -related impacts under
the MUA-20 conditional use scheme and on lands zoned EFU.
Under this fact-based analysis, utility uses will only be disallowed
on MUA-20 or EFU land where, as part of a cumulative impact
review, construction has a significant impact on accepted farm
practice or significantly increase the cost of farming.” 1000 Friends’
Intervenor-Petitioner’s Brief 19-20.

The assignment of error therefore has two parts: (1) MCC 39.7515(C) on MUA-
20 land, and (2) the application of the state statute’s farm impacts test.

For the reasons set forth in our resolution of Cottrell’s Second Assignment
of Error, the hearings officer’s decision does not misconstrue the application of
MCC 39.7515(C) on MUA-20 land and this first part of the assignment of error
is denied.

We proceed to the application of the state statute farm impacts test. We
understand the pipelines on EFU lands to be authorized as utility facilities
necessary for public service, a use authorized by ORS 215.283(1) and ORS
215.275, not ORS 215.283(2) and ORS 215.296.% ORS 215.275(5) is, however,

3 ORS 215.283 states, in relevant part:
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similar to ORS.215.296 and the parties do not assign etror.to the hearings -
officer’s references to. ORS 215.296 rather than ORS 215.275. We proceed -

' 'accmdmgly

1000 Friends argues that the - heaungs ofﬁcel mlsconstlued the law in

: }c_onel_udmg_ that they were not required to _c_o_nmde_r_.__const_ruc_tlpn_ 1mpacts. -1_000 '

~Friends argues Von Lubken v. Hood River County, supports the eoncl_usioﬁ that -

o (1) The followmg uses may be estabhshed in any area zoned for_ : 

e .'excluswe farm use:

'”_-“*****

' _' (c) Ut111ty facxlltles necessary f01 pubhc servzce 1nclud1ng SR
wetland . waste - treatment - -Systems “but . not including -~ .
- commercial facilities for the purpose of generating electrical -
- power for public use by sale or transmission towers over 200 R
. feet in height. A utility facility necessary for pubhc service
' may be estabhshed as p10V1ded n: : S

-“(A) ORS 215. 275 or

. (B) If the utlllty facﬂlty is an assoelated transmi_ssmn hne,
| ~as deﬁned in ORS 215 274 and 469 300 SRR

ORS 215 275(5) prov1des

“The govemmg body of the county or 1ts de31gnee shall 1mpose clear
and objective conditions on an application for utility facility siting
under ORS 215.213(1)(c)(A) or 215.283(1)(c)(A) to mitigate and
minimize the impacts of the proposed facility, if any, on surrounding
lands devoted to farm-use in order to prevent a significant change in
accepted farm practices or a significant increase in the cost of farm
practices on the surrounding farmlands.”
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cumulative impacts on farms must be considered, and necessarily include
construction. 118 Or App 246, 251, 846 P2d 1178, rev den, 316 Or 529 (1993);
see also Von Lubken v. Hood River County, 28 Or LUBA 362, 365-69 (1994),
aff’d, 133 Or App 286, 891 P2d 5 (1995). 1000 Friends also points to Stop the
Dump, which concerned an application to expand a landfill on EFU land. 364 Or
432. 1000 Friends argues that Stop the Dump goes through the legislative history
of the farm impacts test and establishes that the focus of the farm impacts test is
on preserving land in productive agriculture and that agriculture uses not be
displaced by, or subject to interference from, nonfarm uses. 1000 Friends argues
that policies supporting the preservation of agricultural land support interpreting
the farm impacts test to require consideration of construction impacts, as do cases
requiring consideration of cumulative impacts of farm uses.

We do not agree with 1000 Friends that consideration of cumulative
impacts of the use as required by state law requires consideration of the impacts

of construction activity. The hearings officer found, and we agree:

“The text of ORS 215.296(1) provides that it is the ‘use allowed
under [the EFU statutes]’ that is to be evaluated. ORS 215.296(1)
refers to four locations of uses subject to its test: ORS 215.213(2);
ORS 215.213(11); ORS 215.283(2); ORS 215.283(4). The vast
majority of the uses describe[] the ultimate use, rather than
construction. There are a few select categories that address
construction directly, such as ORS 215.283(2)(q) (‘Construction of
additional passing and travel lanes * * *°) and ORS 215.283(2)(x)
(‘Reconstruction or modification of public roads and highways * *
*?). This context further supports the analysis that for this project —
which would be a ‘utility facility necessary for public service’ in
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EFU — construction is not the subject to be evaluated under the test.
The legislature knew how to call out and regulate construction when
that was the intended result. See Springfield Utility Bfoard] v.
Emerald [PUD], 339 Or 631, 642, 125 P3d 740 (2005) (‘[U]se of a
~term in one section and not another section -of the same statue
- - indicates a pmposeful omlssmn[ ] (quotmg PGE 317 Orat 61 1)) o
i ;-Reemd 261. . Ly

: We also agree with P-WB that legisiative policy directed at the presewation of
. land in aguculture use: does not dispiace the text of the leglslation itself. We |
gz .also obsel ve that the presence of nonfa1m uses in the list of uses ailowed or |
'cond1t1onally allowed on EFU land in ORS 215 283 ev1dence legislatwe intent
to allow some nonfarm uses, appropuately condltloned to ooeur dnectly on - A .

’EFU land

1000 Friends’ second aSSIgnment of error is demed
1000 FRIENDS’ 'I‘HIRD ASSIGNMENT OF ERROR

1000 Frlends th1rd a331gnment of error is that the hearmgs ofﬁcel adopted 8 |

madequate ﬁndmgs not - supported by substant1a1 ev1dence and ened in not an
--conmdermg constructlon related transportatlon 1mpaets on aecepted faxm_ S
-.practlc__es, This a_351gn_me1_1t_of error is 1ehant on our .su_st_a_lmng 1000 Friends’ . -

second assignment of error and concluding that the hearings officer was required

to consider construction related impacts. Because we conclude that the applicable -
laws do not require consideration of construction impacts, this assignment of = |
error is denied.

1000 Friends’ third assignment of error is denied.

Page 113



10
11
12
13
14
15
16

COTTRELL THIRD ASSIGNMENT OF ERROR

A. Introduction

The hearings officer found that the community service use “[wlill not
adversely affect natural resources[,]” as required by MCC 39.7515(B) (the
natural resources criterion). Portions of the pipeline run through property that is
within overlays for Significant Environmental Concern for wildlife habitat (SEC-
h) and water resources (SEC-wr). The hearings officer found that the natural
resources criterion was met for the water filtration facility because it is outside
the SEC-h and SEC-wr overlays. With respect to the Lusted Hill Distribution
Main pipeline the hearings officer found that the natural resources criterion was
met because, while the pipeline would go through the SEC-wr overlay, it would
be installed via boring at a depth of 390 feet underground.

The hearings officer concluded that a pipeline connection occurring in the
SEC-wr overlay was exempt from an SEC permit requirement under MCC
39.5515(A)(24).*! The hearings officer determined the raw water pipeline will be

bored except at its connection for which PWB has applied for an SEC-h permit.

3SIMCC 39.5515(A) states, in part:

“Except as provided in subsection (B) of this [s]ection, an SEC
permit shall not be required for the following:

ek ok ok R Gk

“The placement of utility infrastructure such as pipes, conduits and
wires within an existing right-of-way.”
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The hearings officer found that the rest of the pipelines and intertie site wete

designed to avoid disturbing any natural resources that the county has inventoried

-.as _Signiﬁcant_ Statewide Planning Goal 5 (Natural Resou_rces, _Scen_ic and H_ist_oric
: .Aleas and Open Spaces) resources. Recmd 42 The hearmgs ofﬁeer also 1e11ed
~ona PWB eXhiblt list at Record 228 and stated that they found PWB S expert
.. more persuaswe and aIso found an enVIronmentaE 1mpact statement ﬁndmg of no - |
31gn1ﬁcant 1mpact persuaswe The heaungs ofﬁcer accepted PWB s aigument at |
: -Record 229 through 231 and Recmd 353 through 354 and accepted PWB’
arguments in its. ﬁnal wrltten ar gument at Record 234 thlough 257. The heanngs L
: ofﬁcer also. found that the Complehenswe Plan Natmal Resources TOplCS and =

-:Pohcxes were met.

In their thlrd assxgnment of error, Cottrell argues that the hearmgs ofﬂce1 b

: mlsconstrued the law and made madequate ﬁndmgs unsupported by substantlal S

e_v_l_dence RS
_B First Subassngnment of Error

~Goal 5.is “[t]o protect natural resources. and conserve scenlc and historic

-areas and open spaces.” Goal 5 1equnes counttes to 1dent1fy lnventory, and make - :
decisions concermng rnultlple resoutces, 1nc}ud1ng, as pertlnent here W1ld11fe S

habitat and other natural resources. See OAR 660- 023 0030 (mventory process) o

For each identified resource site, counties are -_requlred to adopt comprehensive
plan provisions -and land use regulations. OAR 660-023-0050 (programs to

achieve Goal 5). These provisions are generally referred to as programs to
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achieve Goal 5 or Goal 5 programs. The county’s Goal 5 program includes the
SEC overlays at issue in this appeal.

The hearings officer concluded that only natural resources inventoried by
the county as Goal 5 significant natural resources are eligible for consideration
under MCC 39.7515(B). Cottrell argues that the hearings officer misconstrued
the law because the plain language of MCC 39.7515(B) does not the modify
“natural resources” with “significant,” that the MCC specifies “significant”
resources where it intends to apply that limitation and that the hearings officer’s
interpretation violates ORS 174.010 and inserts what has been omitted.

Cottrell argues that the MCCP does not establish through any express
statement that an SEC overlay is the only way natural resources are identified or
protected. Cottrell contends that the county adopted the community use natural
resources criterion before 1983, which was well before the county adopted the
applicable SEC overlays after 2002. Petition for Review 35. Thus, Cottrell
argues, the Goal 5 program reflected by the SEC overlays is not relevant context
for construing the community use natural resources criterion. Cottrell maintains
that the “interpretation that finds that MCC 39.7515(B) can be satisfied entirely
and completely through compliance with SEC review would make MCC
39.7515(B) a nullity and is not the correct approach. ORS 174.010.” Petition for
Review 34. Cottrell argues that the purpose of the SEC overlay is to protect
significant natural resources and that it does not replace or limit the requirement

in MCC 39.7515(B) to avoid adversely affecting natural resources. Cottrell
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references MCCP policy 2.45, which is listed under Community Service, again
and notes its reference to avoiding adverse impacts on protection.of “natural
resourc_es”:' |
L "“Suppmt the siting and development of community facilities and
‘services appropriate to the needs of rural areas while avoiding
~adverse impacts on farm and forest p1act1ces wildlife, and natural

- and environmental resources mcludlng views of i important natural
landscape featmes : : _ . :

o _The hearings of_ﬁcer agreed With and incorporafea by:fefefence PWB’S o

interpretation that the only natural resources pxotected from adverse affects by "

MCC 39.7515(B) are those w1th1n SEC ovellays Recmd 43. The hearmgs ofﬁce1 k R

1dent1ﬁed two previous cases in Wthh hearmgs ofﬁcers 1nte1p1eted the natural R

resources crlteuon in thlS manner, Recmd 232 33 The hearmgs ofﬁcer stated

that the county’s. Goal 5 process 18 set out in . MCCP chapter 5 “Natural_-._: o

Resources ” MCCP chapter 5 'S mtloductlon dzscusses the Iocal 1mportance of :

natural resources and

} “Goals 5 (Natmal Resources Scemc and HiStOI'lC A1eas and Open

_' ‘Spaces) and [Statewide Planmng Goal] 6 (Air, Water, and Land

.':_Resources Quality) of Oregon’s statewide planning goals require

" cities and counties to plan for the management and protection of
natural resources, including maintaining air, land, and water quality
and protecting riparian corridors, wetlands, and wildlife habitat.
[Statewide Planning] Goal 15 (Willamette River Greenway) also
protects the Willamette River and includes requirements for land
uses -and other activities. adjacent to it. These goals -and their
associated administrative rules call for cities and counties to
inventory significant natural resources and create and implement
programs to protect them from impacts associated with land use and
development.” MCCP 5-2 (emphases added).
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The MCCP chapter 5’s introduction includes the statement:

“This chapter provides an overview of conditions and planning
issues associated with natural resources and environmental quality,
along with Comprehensive Plan policies and strategies to address
them, including the foliowing topics:

“s Water quality and erosion control

“e Rivers, streams, and wetlands

“s Wildlife habitat

“s Air quality, and noise and lighting impacts
“e Scenic views and sites

“s Tree protection

“e Wilderness areas

“s Mineral and energy resource” MCCP 5-2 (emphasis added).
MCCEP chapter 5 states in part:

“Figures [in MCCP chapter 5] illustrate riparian areas (creeks,
streams, rivers and other bodies of water) that have been inventoried
and identified as significant riparian resources in the rural areas of
the [c]ounty. Riparian areas labeled as SEC Water Resource (SEC-
WR) and SEC Steams (SEC-S) are those streams subject to the
[clounty’s Significant Environmental Concern overlays for water
resources and streams respectively.

BE IR I B

“Multnomah County protects water quality, ecological function, and
wildlife habitat associated with streams and rivers through the
[c]ounty’s Significant Environmental Concern (SEC) overlay zones
for streams and water resources (SEC-s and SEC-wr), scenic
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waterways (SEC-sw), significant wetlands (SEC-w) wildlife habitat
(SEC-h), and Willamette River Gleenway (WRG) » MCCP 5-3
_ (emphasxs added)

The hearmgs ofﬁce1 found that Goal 5 requires that the county collect g
adequate 1nf01mat10n about Goal 5 resource sn"es determlne the 51gn1ﬁcance of

the resource 31tes and adopt a hst of such 31tes and

'_ “Once these resources are 1dent1ﬁed Goal 5 1equ1res an Economlc
- Social, Environmental, and Energy analysis to determine which

" Goal 5 natural 1esoulces wxll be plotected Importantly thele OAR o ,. -

AT -_660 023-0030(6) states:

o ‘Local gove1 nments rnay dete1m1ne that a pa1 ticular I esource
- site is not 31gn1ﬁcant provided that they maintain a recmd of
_ 'that dete1m1nat10n Local governments shall not proceed with
" the Goal 5 process for such sites and shall not regulate land
~ uses in order to protect such sites under Goal 5.7
 “Thus, Goal 5 clearly distinguishes between natural resources that
. can be regulated in a local code under Goal 5 and Goal 5 resources

| ~ that cannot, as a matter of law be 1egulated under a local code.”
o] -Record 229-30. : - 3

B -PWB s statement that “Goal 5. clearly dzstmgmshes between natural

'resom ces that can be regulated in a local code nnder Goal 5 and Goal 5 1esou1 ces

“that cannot, as a matte1 of law, be regulated unde1 a local code[]” is adopted by o "

the hearmgs ofﬁcel as a ﬁndmg Record 230 The ﬂndzngs late1 acknowledge
how_e_ver. : e G :

"“This is not to say that the [c]ounty could not adopt another program

“to protect non-significant resources, unrelated to Goal 5. But the .

" [clounty has not done that here. The [clounty has expressly

- determined ‘natural resources’ are defined as those resources that =
have been inventoried and evaluated as significant and thus are
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subject to regulations that minimize impact on the resource.” Record
231.

The purpose of the SEC regulations is set out in MCC 39.5500 which
provides:

“The purposes of the Significant Environmental Concern Overlays,
MCC 39.5500 through MCC 39.5860 (collectively, the ‘SEC’) are
to protect, conserve, enhance, restore, and maintain significant
natural and human-made features which are of public value,
including among other things, river corridors, streams, lakes and
islands, domestic water supply watersheds, flood water storage
areas, natural shorelines and unique vegetation, wetlands, wildlife
and fish habitats, significant geological features, tourist attractions,
archacological features and sites, and scenic views and vistas, and
to establish criteria, standards, and procedures for the development,
change of use, or alteration of such features or of the lands adjacent
thereto.” (Emphases added.)

MCC 39.5540, “Criteria for Approval of SEC Permit” provides, in part:

“The SEC designation shall apply to those significant natural
resources, natural areas, wilderness areas, cultural areas, and wild
and scenic waterways that are designated SEC on [the] Multnomah
County Zoning Map.”

Although the hearings officer reviewed other cases and concluded the
county consistently interpreted natural resources to mean those located within an
SEC overlay, the parties do not argue prior hearings officer decisions are binding.
PWB argues, however, that Cottrell is incorrect to state that the hearings officer’s
interpretation makes MCC 39.7515 provision a nullity because the “not adversely
affect” standard still applies, it just only applies to resources in an SEC overlay.
PWB argues that accepting Cottrell’s argument that no adverse impacts on non-
inventoried natural resources is allowed under MCC 39.7515 would give non-
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inventoried resources more protection than those within SEC overlays because,

unlike the SEC criteria, the community -service criterion requires no adverse

- -affect

PWB argues MCCP chapte1 51s, tltled “Natural Resources” and because L

_.._the county adopted MCCP chapte1 5 “1t embodles the mtent of the [c]ounty in - |
'deﬁnmg the meamng of the te1m natural resource.’ ? PWB 'S Intervenm— O

: ___Respondent S Buef to Petltlon f01 Rev1ew 24. PWB ar gues the heanngs ofﬁcer

“construed the plazn language of these prov1srons to conclude that

(1) the MCCP is appropriate context for construing undefined terms
" in the MCC; (2) MCCP [c]hapter 5 uses the same term “natural
~ resources’ to define categories of ‘natural resources’ that the = -
~[c]ounty intends to regulate; (3) that these ‘natural ‘resource’

. categories are explicit in the MCCP and offer a definition list of

. resource 1ntended for 1egulatlon and .(4) that the categortes of -

" *“natural resources’ that the county intended to protect are those that
~ they selected for protection through application of - the SEC

- Overlay.” PWB’s Intewenor-Respondent S Brref to Petltton for '
e ReV1ew 25-26 (c1t1ng Record 230- 32 43) L :

. _We agree W1th Cottlell that the hearmgs ofﬁce1 mlsconstrued the code

when they concluded that “natural 1esources 111 MCC 39 '75 1 S(B) 1ncludes only

those srgnlﬁcant resources rncluded 1n SEC ovellays We do not ﬁnd support for |

the argument that the tltle of MCCP chapter 5 serves as a deﬁrntlon of natm al
resomces” for pu1 poses of MCC 39 75 15(B) The MCCP glossary explarns that
w1th1n the context of the MCCP “natural resomce is deﬁned as. “Generaﬂy, a
ﬂ.lnctlomng natural system such as a wetland or a stream wﬂdhfe habttat or

material in the env1ronment used or capable of bemg used fm some pu1 pose, also
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including minerals and fuels, agricultural resources and forests[.]”*> MCCP App
B, at 7. Although the glossary is intended as a “convenience” it contradicts the
hearings officer’s conclusion that “natural resource” as used in MCC 39.7515(B)
and MCCP chapter 5 means only significant natural resources.*

We explained in Home Builders Assoc. v. City of Eugene, that we had been
directed to no authority requiring “that the city in all cases apply Goal 5 and the
Goal 5 rule before it amends its acknowledged land use regulations to protect

resources that are indisputably not part of the city’s acknowledged inventory of

Goal 5 resources.” 41 Or LUBA 370, 426-27 (2002). As Cottrell noted, MCCP

32 A glossary is not a dictionary but rather “a collection of textual glosses
* %% or of terms limited to a special area of knowledge [.]” Webster’s at 967.

33 The MCCP glossary states that it

“includes common definitions of terms used in the [MCCP] and is
intended as a convenience to help readers better understand some of
the terms used in the [MCCP]. Definitions for terms used in this
[clomprehensive [p]lan that are defined in the Multnomah County
Zoning Ordinance or in state statutes or administrative rules are
found in those documents and those definitions control in the case
of any conflict between those documents and those definitions
control in the case of any conflict between those definitions and any
statement in this Comprehensive Plan. Lastly, because the
definitions in this [g]lossary are intended solely for the convenience
of the reader in conveying a general idea of the meaning of terms
used in this [p]lan, nothing in this [clomprehensive [p]lan prohibits
the [clounty from previously or subsequently defining any term,
whether in the [z]oning [o]rdinance or otherwise, in a manner that
may or does conflict with the meaning of any term used in this
[plan.” MCCP App B, at 2.
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policy 2.45 references “natural resources” and the community service criteria in

MCC 39.7515 predates the Goal 5 SEC program described in MCCP chapter 5.

We. .agree_ with Cottr_ell that the -MCCP and MCC ‘use. “significant natural
' i‘esources” in some instances ahd natu1al 1esou1ces in others and we conclude o
. .-that dtffetent terms are mtended to have d1ffe1ent meaning. A county may elect -
: -to regulate natural resouwes not. 1nc1uded in the county s Goal 5 1nvent01y and s
- we agree w1th Cottrell that the county dzd 0 in MCC 39.75 15(B) Accouimgly, o |
L We agree that the heanngs ofﬁcer mlsconstrued MCC 39 7515(B) On remand | o

_the heartngs ofﬁcer should detetmme Whethe1 any natuzal resources wﬂl be_ _'

affected by the commumty se1v1ce use and must ﬁnd that the proposed use will

- Cottrell’s m1sconstruct1on of iaw a551gnment of error is sustamed
C ~ Second. Subass1gnment of Error _ SO,

: The hearings ofﬁcer S ﬁndmgs addressing the “will not adversely affect -

----natural ‘Tesources’ --crttenon rmciuded that “-[o]ut31de Of -identiﬁed-'GoaI 50
resources, [PWB s] Fmal [A]rgument demonstrates that as condltloned the L
apphcatton would. comply w1th l1sted Comp1ehenswe Plan Natural Resource | ;: i
- Topics and Policies.” Record 43. Cottre_ll 's second sobasstgmen_t_ of error is that

the hearings officer could not rely on findings -that_:natural_—ifesources_—focus_ed_ T

MCCP policies substitute for a ﬁnding of no adverse effect to natural resources

because consistency with MCCP chapter 5 policies is in fact required by MCC -
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39.7515(G). Cottrell argues that there is no evidence that compliance with the
MCCP policies satisfies the MCC 39.7515(B) natural resources criterion.

PWB points out that these findings begin with the statement that “the
record demonstrates that the project, with the imposition of the recommended
conditions of approval, will not adversely affect the natural resources identified
through the policies under each topic in MCCP [clhapter 5.” Record 234, 43
(footnote omitted). PWB states “The standard was applied to all natural resource
categories as identified in MCCP [c]hapter 5; [Cottrell] would just prefer it apply
to a broader range or resources of their selection.” PWB’s Intervenor-
Respondent’s Brief to Petition for Review 32. PWB argues that Cottrell’s
interpretation “is inconsistent with the [c¢]ounty’s prior interpretations of the same
language, and would, in effect, require the [c]ounty to regulate ‘natural resources’
[that] the [cJounty * * * chose not to regulate through Goal 5, MCCP [c]hapter
5, or the SEC Overlay.” Id.

PWB does not respond to Cottrell’s assertion that the hearings officer did
not accept PWB’s argument that MCCP chapter 5 established the scope of natural
resources required to be considered. Petition for Review36 n 6; Cottrell Reply 4.
We égree with PWB that the hearings officer adopted the PWB findings with
respect to MCCP policies 5.5, 5.6, 5.7, 5.11, 5.14, 5.18, 5.25, 5.26, 5.27, 5.40,
5.41,and 5.43. Record 43. We agree with Cottrell, however, that consistency with
applicable MCCP policies is required by a different approval criterion. For the

reasons set forth in our resolution of the third assignment of error’s first
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subassignment -of error, the - hearings officer improperly limited - their

consideration to mapped SEC resources. The hearings officer’s findings of

-conformance with MCCP policies do not respond to the question of whether all

1‘equired natural resources 'have been evaluated -When 'nlaking the Hwill not o

adversely affect” detelmlnatlon MCC 39, 7515(8) The heaungs ofﬁcer made '.

madeqnate ﬁndmgs and we sustaln thts subassrgnrnent of enor - o .
:; _3D'_.' Thlrd Subasmgnment of Error

Cottrell’s th;rd suba531gnment of err or is that the hearings ofﬁce1 farled to

apply the wzll not adversely affec 'standa1d and make adequate ﬁndmgs of .

compl1ance because the heanngs ofﬁcer l11n1ted therr cons1derat10n to SEC
mapped areas and MCCP chapter 5 pol1c1es Cottrell explams that opponents_ "
1dent1ﬁed the ex1stence of vanous wﬂdlrfe specres and offel ed descuptrons of the :
quahty and character of then habltat Petltion for Revrew 38 (c1t1ng Record 3835,

1280- 81 1291 3761 3838) Opponents 1dent1ﬁed ﬁsh habltat in the headwaters

of J ohnson Creek bordermg the Subj ect property Record 3757 58 Othe1 public o

testlmony focused on the loss of a hedgerow trees along the Dodge Park Road_ __ .

rlght—of-way that opponents ar; gued serves as shelter and foragzng opportum‘ues : o
for bn ds and small mammals Record 3827—28 i | |
Wlth respect to the hedgezow of trees, _PWB argues that they are not
protected. out51de the SEC overlay zone and that the 1ecord is adequate to
establtsh the factual and legal ba51s for the conclusron that the standard is met

PWB argues that its “experts evaluated the ‘natur al resources deﬁned by MCCP
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[clhapter 5, across the project, identified the location or presence of those
resources, characterized those resources, and then evaluated the impacts from the
project on those resources. Reclord] 228, 234-251, 43.” PWB’s Intervenor-
Respondent’s Brief to Petition for Review 34. PWB explains:

“The majority of the filtration facility site is cleared of vegetation
and has most recently been used for commercial agricultural
purposes. Rec[ord] 7991. There are two areas necar the edges of the
site in the [SEC] overlay. Rec[ord] 7952. An area along the northeast
edge is designated SEC-habitat (‘h’) overlay. Id. The southwest
corner incudes a portion of a 200-foot buffer along Johnson Creek
within the SE-water resource (‘wr’) overlay. /d. Johnson Creek itself
is located on an adjacent property. Id. Stormwater will be treated
and managed with a system of swales, planters, and vegetated
stormwater basins, and flow rates will be equal to or lesser than
existing flow rates. Rec[ord] 6230-[41].” Id. at 2-3.

The hearings officer concluded:

“In sum, as documented in [PWB’s] Final Argument, the [c]ounty
does not have a tree protection ordinance and none of the trees
identified by opponents outside of the SEC zone are subject to
[c]ounty land use regulation. While not required to do so by code or
to satisfy the natural resource criterion, [PWB] proposes extensive
additional plantings at the filtration facility in an area within and
adjacent to the existing SEC-h where it will provide significant
habitat value. Staff’s Condition 12.g will apply to all new plantings
at the filtration facility site.” Record 254.

The hearings officer did not find that the natural resources identified in
MCCP chapter 5 established the scope of protected resources. Specific issues
concerning various natural resources outside SEC areas were identified by

opponents and not addressed, based on the hearings officer’s misconstruction of
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the MCC 39. 75 15(B) natural resources criterioh Under aproper consttuction of

MCC 39.7515(B) on remand, the heaungs ofﬁce1 should detelmme Whethe1 any

of the 1dent1ﬁed natural resou1 ces w1ll be affected by the commumty serv1ce use
and must ﬁnd that the pioposed use Wlﬂ not advelsely affect those natulal R
"resources or explam why the 1dent1ﬁed natu1a1 zesoulces are not subject to the_ o )

"crlteuon R

ThlS subasszgnment of error is sustamed
o E ' Fourth Subasngnment of Error o

Cottlell’s fourth suba331gnment of e1ro1 is that 1f We deny the ﬁ1st

'subasmgnment of error, and conclude that the hearmgs ofﬁcer correctly construed o
- 'the phrase natul al resources ‘in MCCP 39 75 15(B) as cotelmmous With_

"mventoned natu1a1 resouxces w1th1n SEC ovellays then the hearmgs ofﬁcer s -

de01s1on is not supported by substantial ev1dence Cottreli argues that “[W] 1thout :

havmg these adopted mventoues in the record or completmg 1ndependent -

'1nvent01 ies of the natural resources in the ﬁrst 1nstance the [h]ea1 mgs [o]fﬁcer S Lo

conclusmn that only the SEC overiay deSIgnated areas Quahfy as natural
resources’ 1acks substanual ev1dence Petltlon for Rev1ew 40 |
PWB explams that | |

“development of the ﬁltration SIte av01ds all SEC oveﬂay areas.
Rec[ord] 7952. Where pipelines must cross SEC overlay areas, any
impacts on resources have been avoided, The new water plpelme
will be placed in a tunnel approximately 150 =200 feet below the
surface of the SEC-h overlay east of the filtration facility site.
Rec[ord] 7748-[49]. A distribution main will also avoid SEC-wr and
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SEC-h zoned surface areas through the use of trenchless boring
below the surface. Reclord] 7149.” PWRB’s Intervenor-
Respondent’s Brief 3-4,

Cottrell argues that there was no inventory to evaluate the character of
natural resource much less whether there would be any adverse impact on those
resources. Opponents raised specific natural resource concerns that were not
addressed as Cottrell argues Norvell requires. Petition for Review 38; Norvell, 43
Or App at 853.

Cottrell argues PWB expert reports discount the quality of various
resources. Petition for Review 39. Cottrell argues statements “are entirely
speculative because they do not explain the characteristics of birds, insects,
amphibians, reptiles and mammals whose shelter and food the PWB expert
simply assumes demand a more pristine, native, over 12[-foot] diameter trees that

are free from noise and dust.” Petition for Review 39. Cottrell argues:

“Regarding night-migrating birds, PWB’s wildlife expert conceded
that communication towers and guy wires ‘can pose risks to night-
migrating birds’ but rejected any need to inventory or study the
effects of those risks because the tower design will follow US Fish
and Wildlife recommendations to ‘minimize’ the risk to birds.
Rec[ord]|1805. PWB and its experts refused to do what the criterion
required and, for this reason alone, the findings not only lack
substantial evidence, they fail to provide any evidence that the
criterion is satisfied. These findings are insufficient and non-
responsive to the no ‘adverse effect’ obligation.

“The county failed to require any systematic evaluation of the
natural resource qualities of the properties and made no effort to
determine what adverse effects to those identified qualities will
result from this development.” Petition for Review 40.
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Cottrell argues that the pipeline runs through two SEC-h overlay areas and

that PWB claims that a trenchless tunnel crossing will protect the habitat by -

'_avoiding surface. impacts Cottrell -cifes the .hearings officer’s adoption of i
: ..footnote 55 of the PWB ﬂndmgs statmg that n01se, ground Vlbratxon/ blastmg and i
_harmﬁll diesel ermssmns 1esu1t1ng ﬁom bonng under the SEC areas cannot been - B
g con31dered because it is only a constluctmn mlpact and the obhgatlon does not . -

_'_extend to subsurface activities. Y Petltlon f01 Rev1ew 41

Because we sustamed the ﬁrst second and thnd subass1gnments of error o

and new ﬁndmgs are 1equ1red we do not reach or 1esolve thls suba351gnment of ~

crror,

34 Footnote 55 reads:

“PrO_] ect opponents argue that the raw water pipeline tunneling
- activities will cause vibrations and noise that could adversely affect
habitat within an SEC zone on the surface. First, for the reasons set
~forth [in this Final Argument], the temporary construction activities
are not the use subject to the [c]Jommunity [s]ervice use approval
criteria, and therefore the natural resource approval criterion does
not apply to the temporary tunneling. However, even if that were not
the case, the focus of the Goal 5 habitat designation is protecting the
surface habitat and tree canopy. This project accomplishes that by
boring far beneath that surface habitat. Vibrations or noise that may
temporarily impact individual animals within the habitat do not
adversely affect the habitat itself. In other words, the trees and
ground cover that SEC-h ag the permeant habitat areas protected by
the SEC-h zone remain in place and unaffected.” Record 246 n 55.
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SUMMARY

The hearings officer did not misconstrue the applicable law in concluding
that the county was not required to consider construction impacts under the
community use criteria or the state statutory farm impacts test. The hearings
officer considered alternative alignments as required by ORS 215.275(2) and
made adequate findings supported by substantial evidence that the selected
alignment met project objectives, including providing the greatest seismic
resiliency. The hearings officer misconstrued the community use natural
resources criterion and, based on that misconstruction, failed to adopt adequate
findings supported by substantial evidence.

The county’s decision is remanded.
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